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CHAPTER I - INTRODUCTION 

STATEMENT OF PURPOSE 

This project examines release on recognizance (ROR) as an alternative 

to money bail. ROR is the pretrial release of an accused on his promise 

to appear in court. Money bail is the release of an accused upon the deposit 

of a sum of money with the court. Bail reformers claim that money bail 

discriminates against the poor because the financial resources of a defen

dant determine whether he remains in jailor is released prior to his trial. 

ROR is an alternative to money bail offered by these bail reformers because 

it does not base pretrial release upon wealth. 

The study of bail policy in this .paper focuses on the proper role for 

ROR in k~erican criminal justice. First, the empirical and legal guidelines 

for bail policy are reviewed to develop a normative release range for ROR. 

Then, the bail decisions in the Memphis-Shelby County Criminal Justice System 

are studied to examine the status of ROR. The use of HOR in Memphis-ShelbY 

County is evaluated in the context of the role for ROR established in the 

empirical and legal framework. An explanation of the differences between 

Memphis-Shelby County bail policy and the framework is made to indicate areas 

for future reform. The suggestions for reform are based on the role for ROR 

proposed by the fra~ework. 

BAIL IN THE CRIMINAL JUSTICE SYSTEM 

The bail policies of a jurisdiction are part of the criminal justice 

1 
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system. Judges set bail so that persons accused of a crime can be released 

prior to their trial. The purpose behind bail can be understood by examining 

the value systems that operate in the criminal justice system. These value 

systems are articulated in the Crime Control and Due Process Models of Ameri-
1 

can criminal justice proposed by Herbert Packer. 

According to Packer, the Due Process Model "insists on the prevention 
2 

and elimination of mistakes to the extent possible." The model is not based 

on the idea that it is socially undesirable to repress crime, but on the 

premise that the aim of the criminal process is to protect the factually 

innocent at least as much as the factually guilty. In addition, Packer says 

the Due Process model views 

the combination of stigma and loss of 
liberty that is embodied in the end result 
of the criminal process as being the heaviest 
deprivation that government can inflict upon 
an individual.3 

Therefore, the Due Process Model not only places a premiun on protecting the 

innocent, but also proposes that putting.a person in jail is an extreme act by 

the state to be avoided if possible. 

The concept that persons accused of crimes are "innocent until proven 

guilty" is central to the administration of justice in the United States. The 

Due Process Model emphasizes this concept. Since bail decisions can determine 

whether a presumably innocent person will be denied liberty before his trial, 

the Due Process Model suggests that bail decisions be made so that the number 

of pretrial releases is maximized. To protect as many defendants as possible 

from punishment prior to their trial, the Due Process Model indicates that 

a decision to release a defendant should be made strictly on a concern for 

appearance of the defendant at his trial. 

The Crime Control Model, on the other hand, "is based on the presup-
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position that the repression of criminal conduct is by far the most important 
4 

function" of a criminal justice system. In order to guarantee public order, 

the Crime Control Model requires that primary attention be paid to the sys-

tern's capacity to bring criminal conduct under tight control. The efficiency 

screening process operated by police and prosecutors are reliable indicators 
5 

of probable guilt." Packer says that the Crime Control Model assumes that 

once a man has been arrested and investigated 
without being found to be probably innocent, 
or to put it differently, once a determina
tion has been made that there is enough evi
dence of guilt to permit holding him over for 
further action, then all subsequent activity 
toward him is based on the view that he is 
probably guilty.6 

Therefore, the Crime Control Model not only emphasizes protecting society 

from anti-social behavior, but also assumes the defendant is factually guilty. 

The concept of "innocent until proven guilty" is not rejected by the 

Crime Control Model. The presumption of innocence is still "a direction to 
7 

officials about how they are to proceed" in the trial. However, the proce-

dural presumption of innocence is not as strong for activities other than 

the trial under the Crime Control Model. The assumption'of factual guilt 

in the Crime Control Model implies that the state has more leeway in its 

treatment of the defendant than under the Due Process Model. For a bail 

decision, the Crime Control Model indicates the state may have purposes other 

than appearance when a judge sets bail. The protection of society, or the 

pretrial detention of possibly dangerous defendants, is usually seen as one 

other purpose. 

The Crime Control and Due Process Models are not without common 

ground. Proponents of both models would agree no individual should be taken 

into custody and arbitrarily held without any limitations. 'Proponents of the 
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models would also agree that there should be official standards guiding 

bail decisions. The disparity between the two models results from the claims 

about what should be included in these standards for judicial decisionmakers. 

The governmental purposes of these standards for guiding bail decisions 

have direct implications on the pretrial release of defendants. 

The tension between the Due Process and Crime Control Models is an 

on-going controversy. For example, in February of 1981 Chief Justice Warren 

Burger criticized the current bail laws in an address to the American Bar 

Association. Burger attacked the bail laws because in most jurisdictions 

they forbid judges from considering a defendant's potential danger to society. 

Burger said in his address that 

the crucial element of future dangerousness, 
based on a combination of the particular 
crime, the past record and the evidence 
before the court, should be restored to 
deter the startling amount of crime committed 
by persons on release awaiting trial.8 

Burger might not be totally embracing the Crime Control Model, but he appar-

ently thinks the country's bail laws should move toward the values behind 

that model. 

Burger's remarks can be interpreted two ways. He might be advocating 

a change in the laws that allows judges to deny pretrial release to an accused 

the judge thought was dangerous. A provision of this type is included in 

the Code for the District of Columbia. Or, Burger might be suggesting that 

perceived dangerousness should affect the amount of money bail. The more 

dangerous the defendant the higher the judge sets the money bail. 

There are problems with the proposals Burger makes. Some civil 

rights advocates strongly oppose the Washington, D.C. law that allows judges 

to detain defendants to protect society. A spokesman for the American 

Civil Liberties Union (ACLU) believes "preventive detention is an extremely 
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9 
dangerous procedure. 1I He said the ACLU "does not think the court system has 

10 
the ability to predict ',oJho is going to commit a crime in the future. 1I If 

the ACLU is correct, detaining defendants to protect society is a practice 

difficult to justify. 

Another problem arises if Burger means judges should adjust the amount 

of bail according to the judge's perception of a defendant's dangerousness. 

Some "dangerous" defendants might still obtain their release even if they have 

higher bail set. Increasing the amount of bail means that the rich "danger-

ousll defendant is released prior to his trial, while the poor "dangerous" 

defendant remains in jail. Discrimination according to wealth in this 

manner does not seem equitable. 

Nevertheless, s~~e judges do set bail in this manner. Judge Horace 

Pierotti of the Memphis City Court is an example. In a newspaper interview 

about bail in 1979, Judge Pierotti said 

my philosophy is that it should be as high 
as possible, especially with the increase 
in crime. . • Society has to be protected .11 

Judge Pierotti explained in the interview that the increase in crime today 

means money bail must be used to protect the community. He sees potential 

defendant dangerousness as an additional factor to be considered when set-

ting the amount of bail. 

The use of money bail in Memphis does in fact make some defendants 

wait for their trial in jail because they cannot post their money bail. A 

1978 article in the Memphis Press-Scimitar showed that the crowded conditions 

in the Memphis City Jail were due to the large number of defendants who were 

unable to post bond. A representative of the police department suggested 
12 

that the answer to the problem was for the judges to set lower bonds. 

The newspaper article in 1978 also showed that some of the defendants 
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were unable to post relatively small bonds. Two examples were given in the 

article of men l.-lho spent months in the City jail because they could not 

make a low bond. One of these men had his charges dismissed when he finally 
13 

went to court. This defendant is an example of the case which the Due 

Process Model would avoid. 

The fact that some defendants with low bail are not released prior 

to their trial raises the question of "why set money bail at all?" Legally, 

appearance is the only purpose behind bail. In theory, the court holds the 

defendant's money to assure he appears in court. However, in practice, 

defendants obtain release by paying a bail bondsman a nonrefundable fee. The 

bondsman then signs a surety bond for his new client's release. 

The reliance of A~erican criminal justice on money bail has been 

criticized by many different sources. As early as 1832 Alexis De Toqueville 

recognized "that a legislation of this kind is hostile to the poor man, and 
14 

favorable only to the rich." A federal judge in 1963 claimed that the 

ultimate affect of such a .system 

is that the professional bondsmen hold the 
key to the jail in their pockets. They
determine for whom they will act as surety 
who in their judgement is a good risk. The 
bad risks, in the bondsman's judgement, and 
the ones who are unable to pay the bondsman's 
fee, remain in jail. The court and the com
missioner are relegated to the relatively un
important chore of fixing the amount of bail." 
(emphasis in original)15 

The role of the bail bondsman would appear to negate the theory 

behind money bail. Some bail reformers suggest that posting money is not 

related to the appearance of-a defendant. Since appearance of the defendant 

is the legal purpose of bail, their premise suggests that some defendants are 

needlessly sitting in jail. The alternative offered to replace money bail 



7 

is usually ROR, the release of a defendant on his promise to appear in court. 

The acceptance of ROR as a type of bail depends on the purpose behind 

a bail decision. The Due Process Model suggests appearance of the defendant 

is the only legitimate purpose of a bail decision. If this point of view is 

accepted, money bail might be necessary only for those defendants who would 

not appear in court if released on their own recognizance. The type of bail 

set would be determined by the judge's perception of the likelihood of the 

appearance of the defendant. 

The Crime Control Model suggests that potential defendant dangerous

ness, as well as likelihood of appearance, is a legitimate purpose of a bail 

decision. A concern for dangerousness might mean a determination of likeli

hood of appearance for some defendants is unnecessary since they will be 

detained to protect society. A preventive detention hearing is a method 

presently used in some jurisdictions to detain dangerous defendants. 

On the other hand, the ·Crime Control Model might suggest the amount 

of bail set for a defendant would be determined by the perception of danger

ousness and appearance. The amount of money bail would increase with the 

dangerousness of the defendant and the likelihood of flight. Setting bail 

in this manner protects society by making the more dangerous defendants less 

likely to be released. It also keeps court resources from being wasted on 

preventive detention hearings. The release of a defendant a judge perceives 

as dangerous would depend on how dangerous the judge thinks the defendant 

is, how likely the judge thinks the defendant is to flee, the financial 

resources of the defendant, and the willingness of a bondsman to accept 

the defendant as a client. 

Placing the bail decision in the context of Packer's two models 

of criminal process has identified two purposes for bail decisions: assuring 



8 

the appearance of the defendant and protecting society. The role ROR plays 

in a criminal justice system depends on which of these two purPoses is 

operating in a bail decision. The adoption of the values behind one of these 

models, or even an emphasis on one model over the other, could change the 

number of defendants released on their own recognizance. 

THE FORMAT AND METHODOLOGY 

The inquiry of this paper into the role of ROR in American criminal 

justice begins by reviewing the past literature on bail decisionmaking. After 

giving the historical background of the bail reform movement, Chapter II 

anchors the discussion within the context of empirical research already con-

ducted in the area of bail decisionmaking. The review of past empirical 

studies is presented to bring the reader up-to-date with what has been learned 

in previous research. The literature review also develops a theoretical frame-

work around the issues in bail decisionmaking. This theoretical framework 

is used to suggest guidelines for the use of ROR. 

Various legal sources are analyzed in Chapter III to provide an 

official definition of the purpose of bail. In addition, the legal analysis 

examines the instructions to judges in the legal sources to identify the 

kinds of criteria that "oughtll to guide bail decisions. The legal purpose 

behind bail and the legal bail decisionmaking criteria are used to develop 

a legal framework that suggests guidelines for the role of ROR. 

The findings of the literature review and the legal analysis are 

then used to evaluate the status of ROR in the Memphis-Shelby County Criminal 

Justice System. The following model for policy analysis was constructed 

to organize the discussion of HOR in Memphis-Shelby County: 
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What What Why is What 
Should H- Is I~ this ~ Could 
Happen? Happening? Happening? Happen? 

.. 

The model of policy analysis provides a format for proposing an 

ideal policy, describing the present policy, identifying the potential 

points for reform, and making suggestions for those reform efforts. The 

model is designed to give a policymaker the basis on which to justify moving 

the existing ROR policy toward what the earlier chapters suggests is its 

proper role. 

"What Should Happen" is developed in Chapter IV. First, the Ten-

nessee state law is described. Then, the state law is interpreted using 

the guidelines from the literature review and legal analysis. This chapter 

makes several proposals for the proper role of ROR in Tennessee based on 

this interpretation of the state law. 

The present bail policy in Memphis-Shelby County, or "What is Hap-

pening," is described in Chapter V. The bail outcomes of defendants are 

described by data gathered for this purpose. During 1980 four different 

judges presided over felony City Court. Therefore, a month in which eacn 

one of these judges presided was used for the sample. 

The sample includes 1851 defendants. Information was gathered 

on the defendant's charge, the judge who set bail, the action that Pre-

trial Services took, and the type of bail the defendant had to post to be 

released fr~~ jail. This information was drawn from the daily records kept 

by Pretrial Services of bail decisions. In addition, information was gather

ed on whether a defendant was released from City Jail and the time until 

release for one-fourth of the original sample. This subsample was drawn 
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randomly fr~~ the original four month sample. 

Information compiled by Pretrial Services is also presented to de-

scribe the effect Pretrial Services has on the status of ROR and to describe 

the effects of parts of the criminal, justice system not covered by the 

earlier sa~ple. The Pretrial Services information is used to make a fuller 

explanation of how the bail decisionmaking process affects the number of 

defendants released on their own recognizance. 

Chapter VI, or "Why Is This Happening," examines the systemic factors 

that shape bail decisions. Thj~ chapter tries to explain the status of ROR 

in Memphis-Shelby County. The explanation is based on interviews using 

open-ended questions. This format of interviewing is intended to stress 

the interviewee's definition of the situation. The interviewee introduces 

his own notions and assumptions of what he regards as relevant, instead of 
16 

relying upon the interviewer's notions. 

However, interviews are not always a reliable method of examining 

a policy. The empirical information in Chapter V is used to validate the 

interviews. Combining the results of the interviews and some empirical anal-

ysis should produce a reasonably accurate explanation of why judges set ROR. 

Chapter VII, the final part of the model, focuses on what could 

happen with change. The chapter offers some suggestions to move the Memphis

Shelby County Criminal Justice System toward the role the empirical and legal 

framework proposed for ROR . . A prediction is made of what could happen if the 

bail policy is changed. The explanation of why ROR is set by judges is used 

to suggest ways of changing the bail policy. This last chapter is intended 

to make some concrete proposals to reform the ROR policies if actors in the 

criminal justice system think the bail policies need to be changed. 
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CHAPTER II - LITERATURE REVIEw 

A review of bail literature gives an understanding of the present 

state of knowledge about release on recognizance, as well as helping to 

develop a theoretical framework by which the ~lemphis system can later 

be evaluated. As one of the methods of pretrial release, ROR must be 

compared to the other, dominant form of pretrial release, money bail. 

Although there are variations on these two types of bail, all of the 

variations may be divided into financial, or nonfinancial bail. This 

discussion is simplified by limiting it to money bail and ROR, making the 

comparisons between the two clearer. The past research is presented to 

describe what other stUdies have discovered about bail policy. Individual 

studies are described to show the different areas concerning bail decision-

making that have been researched and to provide an understanding of the 

methodology that has been used. 

HISTORY 

The roots of our bail system are in medieval England. During that 

time, travelling magistrates visited the various towns and administered 

justice. Between these visits the local sheriff was responsible for the 

custody of accused persons. Due to the high cost of imprisonment and the 

vulnerability of the jails to escapes, it became a common practice for 

the sheriff to release a defendant in the custody of a friend of the 

accused. The third person would promise himself to stand in place of the 

12 



~ " 

~ 
~~ 

• .~ •.. 
,J ,_,> 

~'W;;:i 

~ ~, 

~ 
~ 

13 

defendant at the trial should the defendant flee the jurisdiction. The 

medieval practice of releasing an accused to the custody of a third party 

is similar to the modern practice of releasing a defendant on his own recog

nizance. Today, the supervision is usually by a government agency instead 

of a private citizen • 

Problems evolved with a third .party standing trial for a defendant 

who did not appear in court. By the thirteenth century, a sun of money had 

become the more c~~n means to assure the appearance of the defendant 

before the magistrate. If the accused failed to appear, the sheriff 

would force the third party to pay an agreed upon sum of money instead of 

standing trial. The third party still had the responsibility for making 

sure the defendant appeared in court as required, but he risked forfeiting 
1 

a sum of money rather than his own freedom. 

A critical difference developed between the American bail system 

of the nineteenth century and the traditional English system which had 

been brought to the colonies. The commercial bail bondsman assumed a 

dominant role. Under the English system, the personal relationship 

between the defendant and the person who posted money bail was as important 

as the sum of money at stake. However, the mobility of nineteenth century 

Americans reduced the ability of defendants to find a friend to act as a 

third party to obtain their release. The commercial bondsman gradually became 

increasingly important, developing into the money bail system that "remains 

the predominant form of pretrial release in this country throughout the 
2 

tlrJentieth century." 

EARLY DESCRIPTIVE STUDIES 

One of the first critical examinations of the k~erican money bail 
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3 
system was by Roscoe Pound and Felix Frankfurter in a book published in 1922. 

The study \Vas a systematic, in depth examination of problems involved in 

the administration of criminal justice in Cleveland, Ohio. It asserted 

that the "real evil in the situation is not the matter of easy bail, but 

the professional bondsmen who make a business of exploiting the misfortunes 
4 

of the poor." The book called for the "removal of bail wherever possible, 
5 

and a relaxation where such a removal cannot be accomplished." Since 

the book examined the entire Cleveland criminal justice system, it gave 

little empirical data on which to base reform efforts. Yet, it recognized 

that the A~erican bail system was not functioning properly and led to later 

studies. 

The first major empirical study of pretrial release was published 
6 

by Arthur Deeley in 1927 about the bail system in Chicago. Seeley collected 

background information about defendants detained in the Cook County jail 

because of inability to make bqil, and made an estimate of the proportion 

of detained defendants that he thought could be expected to appear at 

future court proceedings, if released on nonfinancial conditions. Although 

he never tested his predictions, Seeley believed that nearly three-tenths 

of those detained could have been safely released. He later discovered 

that approximately one-third of these detained defendants were not convicted. 

Seeley concluded that the bail system in Chicago was "completely broken 

down" and that the best solution was to make "the use of pretrial detention 
7 

unnecessary altogether." 

Seeley's estimates were based on a number of assumptions: 1) bail 

and detention should be 'predicted exclusively ona concern for appearance 

of defendants at trial, 2) defendants charged with minor offenses and having 

no previous record were more likely to appear, 3) social history data 
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(family stability, emplo~nent, and residence) were helpful in establishing 

lil<elihood of appearance, and 4) an intuitive assessment of character (based 

l"ntelligence, personality and habits) was also a reliable predictor on 

of appearance. These same assumptions later became the core of efforts 
8 

to reform American bail systems. 

In 1932 the Oregon Law Review published the results of a compre-

hensive study by ~10rse and Beattie examining the disposition of 1,711 
9 

felony cases in Multnomah County (Portland), Oregon. The study examined 

the pretrial custody-release status of defendants arrested on felony 

charges during 1927 and 1928. In that jurisdiction, roughly 20 percent of 

all felony defendants were released on bail. Only 8 percent were released 

on their own recognizance. The rest were detained. 

The amount of bail set for a defendant depended on the severity 

of the charge. Low bail cases tended to be disposed of at the preliminary 

hearing and were more unlikely to be indicted by the Grand Jury. In addi-

tion, the defendant's custody status, or.whether he was in jail before 

and during his trial, was found to be strongly correlated with the disposi-

tion of the case. Although Morse and Beattie did not claim a cause and 

effect relationship, their data did raise questions about the connection 
10 

between a defendant's custody status and his final case disposition. 

Interest in reforming the A~erican method of pretrial release 

was dead until more than twenty year~ later when Professor Caleb 

Foote of the University of Pennsylvania Law School supervised two descrip

tive studies. His teams of law students examined the administration of bail 

in Philadelphia and New York. 

The Philadelphia bail study, undertaken in 1953, asserted that the 
11 

bail decision~aking process did not consider likelihood of appearance. 



The size of bail was found to be based upon the charge. Seventy percent 

of the defendants had bail set without being asked any questions by the 

judge. Twenty-five percent of the state defendants and 50 percent of 

16 

the federal defendants awaited trial in jail. Eighteen percent of these 

detained defendants were acquitted or had the charges dropped. In compari

son, 48 percent of the bailed were acquitted or had their charges dropped. 

Finally, the study found defendants charged with the least serious offenses 

and lower money bail jum~ed bail more often than those charged with serious 
12 

crimes. 

Although the applicable statutes were different, findings in the 
13 

New York study were similar to those encountered in Philadelphia. 

Bail was closely related to the offense charged. The Courts seldom made 

inquiries into the defendant's community roots, job status, or financial 

position. Release of a defendant on his own recognizance, known in New 

York as "pretrial parole," was used in only three percent of the cases. 

Moreover, marked differences were seen between the outcomes of the cases 

of those detained in jail and those free on bail. The defendants detained 

in jail were less likely to have the charges dismissed or be acquitted, and 

more likely to plead guilty, or upon conviction be given a prison sentence. 

The sentencing pattern was particularly disparite. Forty-five percent of 

the defendants free on bail who were found guilty were given prison sentences. 

Eighty-four percent of the detained defendants found guilty were given prison 

sentences. However, as the author noted, it was possible that factors besides 

being detained, such as prior criminal record or the strength of the prosecu-
14 

tor's case, might have contributed to the disparities. 

THE ~1ANHATTAN BAIL PROJECT 

The Manhattan Bail Project -- undertaken in the early 1960's in 
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New York City under auspices of the Vera Foundation -- responded to the 

issues that had been raised in the earlier descriptive studies: A prepara-
15 

tory descriptive study replicated the findings of earlier studies. 

The controlling factor in bail decisionmaking appeared to be the crime with 

which a person was accused. The study found a relationship between the 

bail amounts and the nwnber of defendants woo posted bond, with more than 

a third of the defendants being detained because they could not raise bail. 

Release on recognizance occurred in only about one percent of all cases. 

Almost two-thirds of the defendants who eventually had their cases dismissed 

spent some time detained in jail. Released defendants fared much better 
16 

than jailed defendants in terms of both conviction rates and sentencing. 

A striking implication of the first part of the Manhattan Bail Pro-

ject was that for over three decades and across four varying jurisdictions 

(Chicago, Portland, Philadelphia, and New York) "the general substance of 
17 

the descriptive findings had not changed." The problems with the American 

system of money bail had peen recognized as early as 1922. The descriptive 

studies had shown bail was being set according to the charge, keeping poor 

defendants in jail prior to their trial. Not only were people accused of 

committing an offense sitting in jail, but detention of defendants unable 

to post bond seemed to have adverse affects on the disposition of their 

cases. Although the inequities in the system had been recognized in the 

1920's, no reform efforts had been:nade. Now, the Vera Foundation decided 

to demonstrate that the bail system could be changed. 

The action part of the Manhattan Bail Project that followed the 

descriptive study was staffed primarily by students from New York Univer

sity Law School. In the morning, the student staff members interviewed 

detainees, gathering information on a number of factors assumed to be rele-
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vant to pretrial release decisions. This information included place of 

residence, emploYtnent history, family ties in New York City, prior criminal 

record, and possible character references. Defendants who already had 

private counsel and those charged with several types of crimes (mainly 

homicide, narcotic cases, sex offenses involving minors, and assault on 

a police officer) were not eligible for an interview. If the information 

~athered in the interview indicated that the defendant would be a "good 
o 

risk" for release on his own recognizance, the interviewer would try ·to 

verify the information by telephone. The staff would then decide whether 

to recommend the defendant for pretrial parole. Initially, this decision 

was made subjectively, on a case-by-case basis. Later, a point scale was 

devised to quantitatively weigh the interview questions and provide an 

objective decision. 

If the staff decided to recommend a defendant, a short written 

summary of background information 'was sent to the staff member in the 

arraignment courtroom. Ibis staff member had a chart which randomly 

divided the defendants' written summaries into "experimental" and "control" 

groups. If the defendant fell into the experimental group, the Vera 

recommendation and summary were read into the record and became part of 

the release decision. If he was part of the control group, the staff mem-

ber did not read the recommendation or read the summary. 

Randomly placing the defendants into either the control group or 

the experimental group allowed the Vera Foundation to empirically show 

two things. First, judges would release more defendants on their own 

recognizance if they had information other than the charge which could 

be considered in the bail decision. Second, similar groups would have 

different judicial outcomes if one group was not released before trial. 



Making the groups similar by rando~ly placing them in the experimental 

or the control group strengthened the Vera Foundations findings about 

h effects of bacl<ground information and pretrial detention. t. e 

19 

Judges paroled four times asy many defendants with verified back-

ground information as defendants without such information. During the first 

eleven months of the operation, 60 percent of the experimental group was 

given ROR. Only 14 percent of the control group was given ROR. The re

released defendants also made most of their court appearances. Only 1.2 

/ percent of the recommended persons jumped parole. In comparison, a study 

one year earlier showed that 3.8 percent of all defendants at liberty before 

trial jumped bail. Furthermore, additional evidence was found that indicated 

released defendants had more favorable case outcomes than detained defendants. 

Only 41 percent of the parolees were convicted, while 77 percent of the de-
18 

tained persons in the control group were convicted. 

The Manhattan Bail Project empirically demonstrated that judges 

in New York would release . more defendants on their own recognizance if 

they had information upon, which to make this decision. That study showed 

that those defendants released on pretrial parole were more likely to return 

for t.rial than other defendants at liberty. The study also provided further 

support for the argument that pretrial detention affects the final outcome 

, of a case. 

The findings of the ivlanhattan Bail Project triggered the creation 

of bail projects in many other communities. By 1965, programs were operat-
19 

ing in over 70 different jurisdictions. The success and acceptance of ROR 

programs was due to the ease of integrating the background information used 

by the Vera program into existing court procedures. In addition, many of the 

new prograns established by the bail reform efforts used the Vera point scale 
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to recoInmend eligible defendants for release. The success the programs imi

tating the Manhattan Bail Project had with defendants c(xning back to court 

further helped secure a place for ROR programs in these other jurisdic-
20 

tlons. 

The Manhattan Bail Project and the earlier descriptive studies created 

the background for understanding the issues involved in bail decisionmaking. 

These studies questioned the administration of bail in America and focused 

attention on the inequities of dependence on money bail. Several important 

problems were recognized: 

1. Bail was set on the basis of the offense 
with which the defendant was charged; the 
more serious the charge, the higher the bail. 

2. Other factors, such' as co.~munity ties or 
the financial position of the accused, 
were not considered in most. bail decisions. 

3. Consequently, many defendants, although 
presumed innocent, sat in jail because 
they could not make t.heir money bond. 

4. In addition, whether or not the defendant 
was in jail at the time of his t.rial seemed 
to be tied to his later judicial outco~es. 

"'.; 

The Manhattan Bail Project attempted to solve some of these problems. By 

increasing the role for ROR, the Vera Foundation reformed the bail decision

making in New York. 

RECENT LITERATURE 

The Manhattan Bail Project left many questions unanswered. No 

one explored how many and which defendants could be trusted and released 

on their O'Hn recognizance. Research was still needed to identify defen

dant characteristics that predict if a defendant would be a "good risk" 

for release. Additional descriptive studies were needed to find how 

effectively reform efforts were working. Literature addressing these 
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problems followed the Manhattan Bail Project, giving an indication of the 

developing role for ROR in A~erican criminal justice systems. 

In 1975, Mahoney published An Evaluation of Policy Related Research 
22 

on the Effectiveness of Pretrial Release Programs. In his attempt to 
--
answer the basic questions about pretrial release programs, Mahoney's 

report reviews and assesses almost all of the applicable literature up to 

that time. In the report Mahoney groups the empirical studies into three 

general categories: 1) evaluations of individual release projects; 2) 

studies of overall pretrial release systems in single jurisdictions; and 

3) national scope or multi-jurisdictional studies comparing the operation 
23 

of pretrial release systems in different jurisdictions • 

Mahoney found the first and largest group lacked methodological 

rigor, thereby making the project evaluation studies not as useful for 

generalizations about the state of knowledge of pretrial release. Almost 

every pretrial release project.has produced a paper or report that contains 

quantitative data and discusses the project's success. These papers are 

used to justify a release program's existence or to argue for the expansion 

of the program. Although some project evaluation studies raised questions 

about or discussed administrativedifficul ties concerning own recognizance, 

their lack of methodological rigor, as suggested by Mahoney, made them not as 
24 

useful for developing policy. Therefore, few evaluation studies were 

reviewed by Mahoney. 

I~ahoney did find some of the single jurisdiction studies and the 

cross-jurisdictional national studies to be useful in shaping the present 

state of knowledge about pretrial release. The single jurisdiction studies 

examine the overall pretrial release system of a particular city or county. 

The national studies compare the- bail and pretrial practices on a cross-
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jurisdictional basis. By reviewing a number of both of these types of 
. 

studies, Mahoney determined the state of knowledge about pretrial release 

at the time he wrote his evaluation. 

~ .. "" • ~J 

~.~~, 

Mahoney listed a number of research questions that he felt had 

~ 
. ~ , 

been resolved since the beginning of the bail reform movement and the 

Manhattan Bail Project • For example, practical alternatives to the tradi-

tional surety bail system -- including release on recognizance and deposit 
25 

bail -- had been proven feasible. In addition, Mahoney found that after 
:" •. .&.. 
~~ 
';:~ . 

t..+ 
the development of these alternatives to the traditional system, a greater 

number of defendants were released prior to their trial. Although he did 

~.". ~ . . 
fJli.. " "'.' . not find a distinct pattern of lower FTA rates for any form of release, 

in the llsame jurisdiction there was generally only a slight variation in 
26 

the FTA rates" of ROR and money bond. Al though Mahoney recognized that 

many questions were yet unresolved, he felt more was known in 1975 than 

ten years before • 

. i, A number of the questions still to be answered were "key policy 
27 

questions." Mahoney proposed the following questions: 

1. W'nat are the comparative failure to 
appear rates for defendants on different 
types of pretrial release? 

2. What factors tend to produce low failure
to-appear rates? 

3. Wnat are the comparative rearrest rates 
for defendants on different types of pre
trial release? 

4. ~fuat factors tend to produce low rearrest 
rates? 

5. To w~at extent is it possible to develop 
criteria by which to accurately predict 
which defendants will flee the jurisdic
tion or commit crimes if released? 
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Mahoney felt these questions could be answered if sufficient resources for 

research were available • 
• · · ~i 

~~ (E:ALUATIVE STUDIES 
~. 
~';;n! Since Mahoney conducted his study, there have been a number of des-

~/~, criptive studies evaluating the different types of bail. Single jurisdiction 

~ ......... -. and multi-jurisdiction studies have collected data and statistics to assess 

the bail alternatives. This review describes the studies which are funda-

mental to understanding the administration of bail. The single jurisdic-

tion and national studies are divided into evaluative or descriptive works 

and into prediction studies (studies attempting to identify the character is-

tics which predict future defendant behavior.) The descriptive studies are 

discussed first. 

· r: ' Professor Michael Kirby of Southwestern At Memphis conducted an 
. 28 

empirical study of the Memphis-Shelby County jurisdiction in 1974. 

The study, entitled "An Evaluation of Pretrial Release and Bail Bond in 

t~emphis and Shelby County, 11 describes and evaluates the Pretrial Services 

Program and the bail bondsmen in the jurisdiction. 

'.:'.:. Professor Kirby described many findings in the Memphis system 

relevant to forming bail policy. He found the forfeiture (failure to 

appear) rate of defendants released on their own recognizance after a 

Pretrial Services recommendation was considerably lower than that of 

those released by bondsmen, or those released on their 01HO recognizance 

without supervision. For felony defendants, the Pretrial Services releases 

only failed to appear seven percent of the time. Nineteen percent of the 

clients of the bail bondsmen failed to appear in court and 24 percent of the 

unsupervised own recognizance releases failed to appear. The study's find-
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concerning FTA rates indicate that the Pretrial Services program either ings 

~", , 
~ , ... ~~ 

~,~ ... 
,""'" 

~ 
~,. ;v' 

successfully selected defendants who were likely to appear in court, or ef-

fectively supervised the defendants released by the agency. 

In addition, Kirby compared the rearrest rates for Pretrial Services 

and bail bondsmen. He found that while 25 percent of the defendants re

leased by bail bond&~en were rearrested, only 16 percent of those released 

by Pretrial Services were rearrested. In addition, he showed that the bail 

bondsnen releases were rearrested on more serious charges. Kirby concluded 

that the Pretrial Services defendants are less of a threat to the community 
29 

than the clients of the bail bondsmen. 

While examining the rearrest rates of the Memphis system, Kirby •. ~ , 

~, observed that interviews show that local judges considered a defendant's 

~, danger to the community when making bail decisions. However, Kirby found 
~:l~. ' 
i'<. _, that more serious charges are rearrested in much lower percentages and 
~- "~ 
~ : ... ' r. , that, except for non-person felonies, "the original charge ~~es not pre-

~ die t the crime for which the defendant will be rearres ted. " 

.~ , i-
~ ., Finally, Professor Kirby examined the Memphis system to suggest 

-."ii .. 
~ , ways it could be improved. He believed the forfeiture rate could be re-

t : . duced by 59 percent if the trial were held go days from arrest. Since 
f;a.. 

he found that even y.lhen the size of bond is taken into account, the more V"" , .. 
~~ iy
~~..., ' serious charges forfeit in lower percentages, he said charge seriousness 
~"(C ... 

..... " ... ~ .. 
:.,'Y 

~. 
~" . 

should not be a factor in a bail decision. Kirby noted that Pretrial 

Services used a notification system, helping to eliminate confusion about 

court dates. He suggested that this system could decrease the overall 

non-deliberate forfeiture rate if adopted by the City Courts. Due to .. r #/ resour~e restrictions, Kirby \vas not able to look at pr ior record and 

~. Communlty attachment as predictors of defendant behavior. Yet, his 

'.~- -- , 
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findings showed that in terms of appearance and rearrest, the Pretrial 
31 

Services' defendants were more "successful" releases. 

25 

In 1974, after revising and condensing his doctoral dissertation, 
32 

Paul B. Wice published, as a book, Freedom For Sale. Wice's study tried 

to assess the effectiveness of bail reform projects in many different 

jurisdictions. Wice based his study on questionnaires mailed to criminal 

court judges, prosecuting attorneys, public defenders, other attorneys, 

and bail reform project directors. In addition, Wice conducted personal 

interviews in eleven cities chosen from the original 72 in his mailed 

survey. Wice used the responses as a basis for anallzing the factors 

. contributing to low failure-to-appear rates and low rearrest rates, as 

as well as for comparing the relative effectiveness of pretrial release 
33 

programs in "reforl1l" systems with traditional systems. Al though 'Nice 

himself recognizes there are opportunities for distorting information 

~ ~~.~ with his methodologies, both techniques did produce the same results. 

,. . {:Cll After analyzing and discussing his findings, Wice concluded 
t~ 
. . his book with a number of observations and suggestions. He found that 
~ 

bail reform projects were more effective than traditional systems that 

rely mainly upon bondsmen for the selection and supervision of released 

defendants. The bail reform cities released a greater number of defen-

dants and had equal, or frequently lower, forfeiture and rearrest rates. 

Wice questioned the fairness of the community ties standard for choosing 

own recognizance releases, but said he felt the Vera Scale was the best 

available alternative. He recommended that no offenses should be excluded 

from a bail project's jurisdiction, observing that "it has repeatedly 

been shown in this study that there is no correlation between the serious

ness of the crime of which the defendant is accused and his proclivity 
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to'llard forfeiting bond." Wice stated "the most important pr,?cedural 

variable related to maintaining a high effectiveness raising a low for

supervision of the defendant during his feiture rate is the amount of 
35 

" H °d pretrial release. e sal that notification of all court appearances 

~~-~ and weekly contact through phoning in or appearing in person are essential 
~ " 

program's success. to a 
~ . .",.,,,, 
'." of 

Bail Reform in America by Wayne Thomas assessed the accomplish-

~:~. 36 
ments of the bail reform movement • His book compares samples of 200 

. , 
~' -

~~. 
felony and 200 misdemeanor defendants drawn from court records of 20 major 

... . urban jurisdictions for the years 1962 and 1971 • These two years were chosen 

to give one year before the bail reform movement and one year after. Thomas' 

study focuses on rates of detention and methods of release, as well as 

failure-to-appear rates for both the "before" and "after" years. Although 

Thomas' research design eliminated some of the methodological problems 

encountered by Wice, hi s study also had some problems. Incompleteness of 

court records, varying court structures, and discrepant definitions of 

felony versus misdemeanors led Thomas to write that "the-results of the 

-. study are not offered as conclusive proof, but rather as an indication of 
37 ~. 

~" , what 
,..~ has been the apparent effect of the bail reform movement." 
~ 'r 
. - , I i ' Thomas reported a number of interesting findings. He found that 
~ ' ..... . '",-
~ . overall the percentage of defendants detained dropped from 52 percent in 

~:. 
to 33 percent nine years later. He found that about the same proportion 

:#... " 

~ " of defendants ). 
~ "!!!. -
... ,', of defendants 

were being released on money bail, but that the proportion 

released on their own recognizance increased from less than 

'-- 6 percent to about 23 percent. 
'" +' 

.... :-." 
Thomas found that the overall forfeiture 

rate had increased from 6 percent to about 10 percent, but in 1971 the 
~~ . 
~~,:rates for own recognizance and b'ail releases were almost identical. He 

"I~,-- - -

1962 



~.a- .£ c t ¥.it · 

27 

found the jurisdictions with the highest rates of nonfinancial release 

did not have the highest FTA rates, nor did the ones with the most defen-
38 

. dants detained have the lowest FTA rates. 

Thomas' findings show that ROR was being set by judges almost 

four times as often in 1971 as it had-been in 1962. The increased use of 

ROR shOws the Bail Reform Movement had an effect on the bail policies 

of the 20 urban jurisdictions. However, his study also showed that in 

1973, 77 percent of the defendants in these jurisdictions had either 

money bailor no bail set, and that 77 percent of these defendant never 
39 

posted bond, thus waiting for their trial in jail. 

John Goldkamp published an evaluative study in 1979: Two Classes of 
40- -

Accused: Study of Bail and Detention in A~erican Justice. After ex-

plaining the basic background behind bail reform, Goldkamp reviewed various 

sources of legal policy. His aim was "not only to discover an 'official' 

definition of the legal purpose of bail and detention, but also to learn 

through inst.ructionsto bail judges • • • criteria that 'ought' to guide 
41 

bail decisions." Then, Goldkamp presented a critical review of previous 

literature of bail policy, to give an overview of what has been learned from 

past empirical research. Finally, after exploring the legal and empirical 

literature on bail, Goldkamp focused on Philadelphia as a case study to an

alyze bail decisions and pretrial statuses of defendants within the framework 

he had developed. 

Goldkamp perceived two bail ideologies: bail strictly as a means 

to assure appearance, and bail with a concern for potential defendant 

dangerousness. The results of his study of legal guidelines suggests 

that danger "may be a constitutionally permissible use of bail," but at 

the least, the ambiguity of legal guidelines and definitions does make the 
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danger ideology potent "behind the scenes in all bail decisionmaking." 

Goldkamp believed the discretion allowed judges by the bail laws through 

ambiguouS instructions made dangerousness a sub rosa factor in all bail 

decisions. From the previous research, Goldkamp found that no decision 

criteria, 

including community ties, charge seriousness, 
or any others promulgated in the legal guide
lines reviewed, have been found to do what they 
presu~ably are supposed to do.43 

Goldkamp claims that whichever of the two bail ideologies is being used, 

past research shows that the available decision criteria "cannot predict 
41.1 

risk of flight or pretrial dangerousness." 

28 

After discussing the legal guidelines and past research, Goldkamp 

examined the Philadelphia jurisdiction. His empirical analysis of Phila-

delphia bail procedures showed that the Philadelphia jurisdiction resembled 

&~erican bail systems before the bail reform movement. The seriousness 

of the charge predominated in bail decisions and defendants who could not 

make their money bond were still detained in jail. Goldkamp found that 

pretrial custody had a negative impact on the sentencing outcomes of 

defendants, leading him to question the link between charge seriousness and 

cash bail. He said the relationship between pretrial detention and sen

tenCing, even after controlling for charge and prior record, suggests pretrial 
45 

detention denied "equal justice to detained defendants." 

Goldkamp said the governamental purpose in bail decisionmaking 

should be the prediction of likely absconders and dangerous defendants. 

However, he did not think the state can demonstrate that the criteria now 

being used effectively serve these purposes. Since empirical findings 

have not Shown prediction to be satisfactory, Goldkamp suggested the class-
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ification of defendants be based on an equal protection point ?f view, or 

a "fairness" standard. A role for race or ethnicity or socio-econanic 

factors, (such as owning a car or having a telephone) would not be 

acceptable. However, indicators such as warrants, open cases, pro

bationary or parole status, seem to Goldkamp to meet the "logical" as well 

as the "fairness" standard. Goldka'1lp felt charge seriousness might 

logically ;neet this standard, but pointed out that research does not 

support the notion that the more serious the offense a defendant is 

charged with, the more likely he is to flee or be dangerous. Goldkamp 

concluded by observing that previous studies have not resolved the issues, 

but that more research is needed to determine what factors actually do 
46 

should determine a bail decision. 

The evaluative studies have confirmed the original findings of 

the Manhattan Bail Project. As ivlahoney recognized, more defendants are 

being released before their trial, and more defendants are being released 

on their own recognizance than before the bail reform movement. The 

studies described show that the defendants given ROR usually have as 

good or better FTA rates than those released on money bail. In addition, 

jurisdictions with large numbers of own recognizance releases have been 

shown not to have higher FTA rates. 

Research has shown that defendants released on their own recog

nizance are no more likely to be rearrested than other releases and that 

the number of own recognizance releases can be increased without affect

ing pretrial crime. Although the estimates for total rearrests varies, all 

~ the studies indicated that the rearrests of defendants for felonies against 

'" .... 0° person, or a dangerous crime, were rare. 

:1.:'."". Although the incidence of. HORhas increased, both Thomas and 
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Goldkamp said a large number of defendants sit in jail until tl:eir trial 

because they cannot make money bond. If Goldkamp's analysis of one of 

the most progressive jurisdictions, Philadelphia, holds for the rest 

of the country, the American bail system is still suffering from the 

30 

same type of problems Seeley recognized in 1927. Bail determinations are 

still based mainly on the charge and detained defendants have less 

favorable judicial outcomes than released defendants. These problems 

make the criteria for deciding whether or not to release a defendant 

on his own recognizance an issue. 

The evaluative studies have shown defendants released on their own 

recognizance have not failed to appear, nor have they been rearrested more 

often than other defendants. Yet, the question of how many defendants can 

be safely given ROR has not been discussed. As ~~ahoney notes, an answer to 

this question depends on the ability of researchers to develop criterion that 

accurately predict which defendants will flee the jurisdiction. The studies 

that attempt to find predictive criteria need to be exanined to see if 

Goldkamp's claim that "the available decision criteria cannot predict risk 
47 

' . of night or pretrial dangerousness" is correct. 
", ,5# 

.~ </ .. 

PREDICTION STUDIES 

rf ·P·", A major assumption of the Bail Reform Movement has been that in

formation other than the type of offense is relevant to the bail decision

making process. Point scales are seen as attempts to predict which defendants 

will appear in court. The Manhattan Bail Project based the decision to recom

mend a defendant on "objective criteria" such as residential stability, 

employ;nent history, family contacts, and prior criminal record. Beeley 

same type of criteria in. 1927 when he decided some Chicago 
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defendants were "dependables. 1I The prototype point scale devefoped by 

the Ne~-l York Project, often referred to as a "Vera Scale", has been used 

as a model for fact-finding and recommendation decisionmaking in many 

jurisdictions, including Memphis-Shelby County. 

Another assumption of the Bail Reform Movement was that defen-

dant dangerousness was not supposed to be a factor when setting bail. 

However, the relationship between charge and bail a~ounts suggest danger

ousness has been a historical consideration; most of the prediction studies 

have also attempted to predict defendant dangerousness. 

In spite of questionable validity, the measure of a defendant's 

dangerousness has traditionally been the rearrest rate. Rearrests is a 

questionable criterion for several reasons. First, all defendants who 

commit crimes are not rearrested. Second, those arrested may not, and 

sometimes have not, committed a crime. Third, if "dangerousness" is the 

concern, the measure should clearly be for serious crimes, not all arrests. 

However, the adjudication for more than one offense at a time becomes 

exceedingly complex. Rearrest rates are still more practical than con-
48 

victions as the measure of dangerousness. 

The sa:ne factors or variables to predict which defendants might 

fail to appear have been used too predict which defendants might be 

rearrested. Therefore, the studies predicting appearance and dangerous-

ness are discussed together. 

The ability of decisionmakers to predict which defendants will 

appear in court or will be rearrested depends on the validity of the 

criteria used to mal<e a decision.A number of studies focusing on predic

tion are described and analyzed. The findings of these studies indicate 

whether the criteria are appropriate for determining whether a defendant 



will be released on his own recognizance. 
~;w_.,. 

" "An Empirical Analysis of Pretrial Release Decisions" by Michael 
49 

Gottfredson presents the findings of a special release program. The 

program was designed to exa~ine the relationship between the information 

available to bail decision~akers and the appearance and rearrest rates 

of defendants. By comparing the predictive abilities of the scale to 

subjective evaluations made by an investigator of the local release 

program, the study attempted to validate the Vera Institute Scale. 

The special release program centered around 328 indigent defen-

dants who were released under special arrangement with the judges. The 

defendants in the special group had petitioned the Los Angeles Superior 

32 

Court O.R. Project for ROR release. They were denied release based on an 

investigator's subjective evaluation of the defendants risk. These 

special releases became the experimental group. The "control" group was 

210 randomly selected defendants out of the 619 defendants who received 

positive recommendations from the investigator and were released on 
~:/<. 
I 

~:<. 
~. -'+ 

their own recognizance. Tne validation study attempted to assess the 

predictive validity of the Vera scale by comparing the defendants who 
14 ' 
~~ would have met its objective criteria to the group that was released by 

~.'~. the subjective cri teria . 
~ .. "" .;, When court appearance was used as the criteria for success, 

~ the study found the subjective evaluations failed to accurately predict 
~~ 
r,·" 

~~ ,~ 
t~'" 

73 percent of the defendants in the experimental sample who did not 

i:. appear. 
II' 

~/ improved" guide was no more successful at predicting behavior for this 

,samPle t::nt::a:~:~:c:::eu:::h::'the criteria for success, the study 

The analysis of the'Vera scale and the construction of an 



-;1' htt 

:~:, 

~, 
~" ~ ~ .. ?C;' , 

~ .'''~ 

. XL -

33 

found the subjective evaluation failed to accurately predict 53 percent 

of the experimental sample as being successes, and 26 percent of the con-

trol sample as failures. In addition, if defendant dangerousness is 

defined as rearrests for crimes against the person, only 5 percent of each 

group were dangerous. Again, the Vera scale was not a better prediction 

guide than the subjective evaluations. 

." .: ' Gottfredson acknowledged SQ~e of the limitations of his study, 

III...~ ;~ ,. ..... 
".~ 
~;.# 
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and warned against generalization to other groups of defendants or other 

jurisdictions. He said that his study showed that "both failure 

to appear for trial and arrest for crimes while on pretrial release are 
50 

relatively rare events." His study also showed that the subjective 

evaluation unnecessarily detained a majority of the defendants who petitioned 

for ROR, but seemed to be a better predictor than the Vera scale. However, 

when comparing the performance of the defendants in the experimental and 

control groups, one must remember that the defendants were not randomly 

placed in each group. The experimental group consisted only of defendants 

who had been denied release by the subjective evaluation, but still quali-

fied using the Vera scale. This methodological problem limits the validity 

of Gottfredson's claim that subjective evaluations are better predictors 

than the Vera scale. 

A 1978 paper by Jan Gayton, "The Utility of Research in Predicting 

Flight and Danger, 11 examined how far research has progressed in predicting de-
51 

fendant behavior. The findings of six different studies were sum~rized. 

Although the studies reviewed found high point scale scores to be associated 

with low FTA rates, the presence of a telephone in the home was the strong-

indicator that the defendant would appear in court. The second strong-

indicator of appearance was evidence that a defendant had family or 
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,~ 
~ " "" , friends who would promise to get him or her to court. Another factor that 

seemed to be related to the FTA rate was whether or not the defendant was 

supervised. However, only two of the studies looked at supervision. Gayton's 

found that the length of time on release is associated with appearpaper 

ance. The longer the period of pretrial release the higher the rate of 

failure to appear in court. Charge severity was not connected with fail

ures to appear in any of the studies, but some studies found prior record 

and some types of crime were related to high FTA rates. However, other 

studies did not find a relationship with prior record, and different studies 

found different types of crimes to be related. 

,,jr .. i , Gayton found that the only factor that clearly seems to be related 

to pretrial crime is the length of time between trial and rearrest. The 

type of charge is associated with rearrest, but the association is not as 

strong as the length of time to trial. In addition, the research indicates 

there may be a relationship between prior record and rearrest, but the 

research is not conclusive. Gayton decided the research available exploring 

the association between supervision and rearrest rates was inconsistent. 

Some stUdies suggested supervision had an effect on the number of rearrests, 

but one did not. Finally, no study found a relationship between socio-
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\ 9 , f/' economic factors and rearrests. 

" ,~ 

" 'b " Gayton's summary of six other studies showed that findings in dif-

ferent empiri r~ al research on pretrial release are not consistent. She 

also showed that the three factors found to be most closely associated 

with appearance in court -- a telephone, family or a friend pr~~ising to help 

get the defendant to court, and the length of time on release -- are not 

reflected in a Vera-type scale. The inconsistencies Gayton ,found in the 

other factors show the problems with basing release decisionmaking criteria 
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on empirical studies. The different studies did not agree on which factors 

were important as predictors of defendant behavior, including the importance 

of charge and prior record. 

Glen Just performed a study in 1978 that takes a mathematical 
53 

approach to prediction in Ramsey Clark County (St. Paul, Minnesota). 

The objectives of this study were to determine what characteristics 

separate felons who fail to appear in court from those who appear 

as scheduled. Just's research suggested that the Vera Scale is inappro-

priate for use as a release instrument in that jurisdiction. 

However, using discriminant analysis on the collected demographic 

variables, Just was able to ex-posto.pr-edict 98 percent of thenon-FTA' s 

and 31 percent of the FTA's in the 1975 sample. The author's scale properly 

predicts 91 percent of the defendant behavior. 

However, close examination of his new prediction variables is not 

encouraging. First, Just does not break dO'NO his regression coefficients 

into a workable scale for a decisionmaker to use. Even assuming he can 

create a point scale using his regression analysis results, there would 

be objections to the scale. The analysis found nine variables used in the 

Vera-type scale and three additional ones to be statistically significant. 

Therefore, collecting the data would not be a problem. However, the var-

iables he found to be statically significant would be a problem. The five 

most significant variables, in order, are private attorney, pension (a type 
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of income), bad checks, auto theft, and Afro-American. A recommendation 

against giving a defendant ROR because he is a black, cannot afford to 

hire an attorney, lives on a retirement pension, and is charged with 

bouncing some checks or stealing a car would not be acceptible in any 

court. Yet, this poor, old ~an could not be released on his own recog-
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esting to note that even if one assumes the scale is acceptible, it still 

Suggests that 70 percent of the defendants in the 1110rst risk groups would 

l' n court if released on their own recognizance. appear 

A report by Jeffrey Roth and Paul ~lice published in 1980 con-

structed a model based on a multivariate analysis for releasing defend-
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ants in Washington, D.C. The preoccupation of criminal justice reform 

efforts in the District of Columbia with pretrial release practices makes 

the nation's capital a "particularly appropriate" setting for an empirical 

analysis of pretrial release. The efforts of bail reformers in the District 

of Columbia and the Bail Reform Act of 1966 have drastically changed the 

bail policies in Washington. The number of defendants released on their own 

recognizance or to a third party custodian (nonfinancial release under the 

direct supervision of an organization or designated person) has been increased 

from almost none to 62 percent of accused felons and to 80 percent of accused 

misdemeanants. All the judges in the District rely heaviiy on nonfinancial 

release. In addition, the Preventive Detention Code of the District of 

Columbia passed in 1970 set procedures to enable pretrial detention of 
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defendants deemed dangerous. This legislation put Washington, D.C. at 

the forefront of the controversy over the right to bail. 

( .; J., •. • . The study found . that of the 11 percent of felony defendants who 

failed to appear, only 4 percent willfully failed to appear (did not 

voluntarily return, without a bench warrant being issued). A multivariate 

behavioral analysis was used to identify the factors that predict which of 

these released defendants failed to appear for court or committed pretrial 

crimes. The study found failure to appear unrelated to the charge or to 

"fir:' or to community residence, but related to unemployment and drug use. In 
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addition, the study found little correlation between the factors that are 

considered when setting money bail and those that indicate a rearrest while 

on release. 

The authors constructed a model to predict the nonappearance 

and rearrest of defendants. This model estimated the probabilities of 

rearrest and nonappearance for each of 424 randomly selected defendants 

who were required to post cash or surety bail. The variables were found 

to be statistically associated with the criteria used in the analysis, but 

their predictive capacity was not strong. The model estimated that for 

the sample of 424 defendants, it could lower the actually 170 detained 

defendants to 141 detained, and maintain the failure to appear ratio 

to 26 out of 424. Furthermore, the model estimated that the 170 detained 

defendants could be reduced to 98, and still maintain the 22 rearrested 

defendants. Although the model does suggest an improvement, this "best" 

model applied to the II worst risk" group ~n the District, still incorrectly 

predicts 82 percent of the detained defendants would not appear for their 

trial and incorrectly predicts 78 percent of the detainees would be rearr-
57 

rested • 

Through a National Institute of Justice funded study, the Lazar 

Institute is conducting an extensive predictor study. In "The Outcomes 

of Pretrial Release: Preliminary Findings of the Phase II National Evaluation Jl 

they published some of their preliminary findings. The project is concerned 

with identifying those factors which best separate persons released 

from those not released, defendants 'tJho fail to appear from those who do 

not, and pretrial criminals fro~ non-criminals. The article is based on 

on the findings fro:n three of the sites included in the National Evaluation 

of 20 jurisdictions being conducted by the research team. The three 
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jurisdictions are Baltimore City, Maryland; Santa Cruz County, California; 

and Louisville, Kentucky. 

The findings of the article are summarized in the table below that 

was in the article. 

TABLE 2.1 

SU~MARY OF CHARACTERISTICS AFFECTING RELEASE, 
FAILURE TO APPEAR AND PRETRIAL ARREST 

CHARACTERISTIC 

Longer prior criminal record 

Current CJS involvement 

Unemployment 

Public assistance recipient 

Lengthy case 

Previous failures to appear 

Less program supervision 

Serious arrest charges 

Less often a local resident 

Less often living with a 
famil y member 

EFFECT ON 
FINANCIAL 
RELEASE 

+ 

+ 

+ 

0 

N/A 

+ 

N/A 

+ 

+ 

+ 

EFFECT 
ON FTA 

0 

+ 

+ 

0 

0 

+ 

+ 

0 

+ 

+ 

EFFECT ON 
PRETRIAL 
ARREST 

+ 

+ 

+ 

+ 

+ 

o 

o 

o 

o 

o 

IDENTIFICATION OF KEY FACTORS AND "HIGH RISKlI DEFENDANTS 

The table indicates t',lO factors are related to the incidence of financial 

release, FTA rates and rearrest rates. Those factors are current involve-

ment l'/i th the criminal justice system and unemployment. The table indicates 

some cexnmunity ties factors affect both type of release and FTA rate, but 

have no effect upon pretridl crime. Supervision was found to affect the 

FTA rate, but not the rearrest rate. The length of the case was found 



to affect the rearrest rate, but not the FTA rate. By summarizing the 

characteristics in the table which were found to be key factors, the 

researchers helped decisionmakers identify "high risk" defendants. 
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Although the editor of the Annual Journal claims that these findings 

add further credence to the importance of ca~lnunity ties in determining 

release conditions, the implications of the study are not conclusive. 

Intuitively, one would suppose that if [nost of the nonfinancial releases 

were unemployed, then most of the failures to appear would also be unemp

ployed. The , same logic follows for all of the relationships found in the 

table. No controls for these types of relationships were used when pre

senting the findings of the study. The authors plan to do further evalua

tion of their data, using discriminant. and logit analysis, to find factors 

which reliably discriminate among the groups in question. Although the 

authors admit "past efforts at.prediction of violations of release con

ditions have not been successful," they believe further analysis "is 
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warranted by possible utility for pretrial release Idecisionmakers 1 ." 

Although there has been extensive research, no demographic char

acteristics have been found that consistently predict defendant behavior. 

The Vera-type scale has been shown to be an unsatisfactory predictor of 

defendant behavior in a nu~ber of stUdies. Some stUdies have found vari

ables which seem related to nonappearance. Yet, the best predictions of 

defendant behavior still predict the individuals with the worst charac

teristics probably will appear. 

As with appearance, predicting pretrial dangerousness has been 

difficult. Although studies have found some criminal justice factors 

to be related to rearrest rates,' the predictor studies have not been 

able to predict who should be preventively detained. As with appearance, 
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. 
most of the defendants \-Iho are in the worst risk group will not be 

rearrested. The research to date has not been able to identify the criteria 

that designate which defendants should not be released. 

In 1975 Mahoney decided that the studies he had reviewed implied 

the utility of the formal selection criteria 
employed by pretrial release progra~s is ques
tionable insofar as such criteria have as their 
purpose the identification of defendants who 
would be reliable in terms of likelihood of 
reappearance.60 

The two "most thorough studies" published when Y1ahoney conducted his re-

view -- one by Feeley and Naughton, the other by Landes -- both indicated 

that it is lIexceedingly difficult to find positive correlation between 

any of these variables (personal characteristics of the defendant), indi-
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vidually or in combination, and likelihood of appearance." The studies 

reviewed here, published since Mahoney conducted his review, do not seem 

to have been any ~ore successful in finding variables that predict defen-

dant behavior. 

There have been problems with the methodology used in the studies 

trying to predict defendant behavior. Studies have used groups of defen-

dants released on their own recognizance or on other forms of bail release, 

usually surety bail. These studies fail to control for factors such as 

ability to raise the bondsman's premium or any supervision role the 

bondsman might play. Furthermore, the research excludes a certain group 

of defendants who are of potential interest. The behavior of the detained 

defendants cannot be determined unless t.hey are released. 

True experimental research, using randomly selected groups, is the 

best design for social science research. However, the potential social costs 

of an experiment releasing all defendants makes the approach impractical. 
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Therefore, experiments designed to predict defendant behavior exclude groups 

of defendants because of charge seriousness or prior record. Often even a 

a restricted experiment is not possible. Experimental studies raise questions 

about releasing a dangerous defendant or detaining a trustworthy defendant to 

satisfy the demands of the experiment. 

A final type of methodology that has gained greater attention 

recently is ex-posto analysis of demographic variables based on multi

variate analysis and regression coefficients. However, this type of 

analysis will not turn out to be a panacea. First, the method assumes a 

prediction of a rare event can be based ~n historical data. Second, the 

the variables the research tends to find "significant ll are often legally 

unacceptible for decisionmaking purposes. 

The evaluative studies discussed earlier found that defendants 

released on their own recognizance failed to appear in court at the 

same rate or less often than the defendants released on money bond. 

Yet, many of the ROR defendants were released by programs using a 

Vera-type scale which the research suggests is not predictive of defen

dant behavior. Even if a jurisdiction uses a method other than the Vera 

scale, the research to date suggests that criteria which a decision

maker might use does not explain why ROR programs release defendants 

who behave as well or better than money bail defendants. Some factor 

in the criminal justice system other than defendant characteristics 

needs to be examined. 

SUPERVISION 

The descriptive studies show th3t Pretrial progra~s -have been 

successfully releasing defendants-on their O:Nn recognizance, yet the 



prediction research suggests the community ties criteria might not be 

responsible for the low FTA rates of ROR programs. The supervision 

performed by these programs has been offered as an alternative explana-

tion for their success. Kirby felt the notification of ROR defendants 

of their trial dates and the supervision of Pretrial Services could be 

responsible for the better FTA rate of own recognizance releases than 

the bail bond releases in his study. The preliminary report of the 

Phase II National Evaluation and the research evaluation by Gayton 

both indicated supervision had a positive impact on defendant behavior. 

Nevertheless, supervision has not received as much treatment in past 

research as other factors in the Criminal Justice System. The following 

studies give an idea of the findings of some of the research on super-

vision. 

An evaluation study of a special program in Des Moines, Iowa, 

by Peter Venezia shows the effect superv~sion can have on "high risk" 
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defendants. The program was designed to enable the release of defen-

dants who ';Jere unable to post bail and who did not meet the criteria 

for release established by the jurisdiction's release on recognizance 

program. The high risk project provided for extensive supervision, 

counseling, and other social services for defendants who were selected 

for participation. The. defendants selected to participate in the pro-

gram were those accepted through a subjective decision by a project 

interviewer. 

To evaluate the high risk program the researchers cQ~pared the 

failure-to-appear rates and rearrest rates of the program releases 

with two other groups of defendants -- those eligible for project 

consideration who had :nade bail prior to project screening, and those 
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who were rejected by the project but who later made bail. The'studY 

found little difference a~ong the three groups in terms of appearance 

rates. However, both the high risk project releases and those who 

made bail prior to project screening had an appreciably lower rearrest 

rate than the money bail releases who had been rejected by the project. 

These findings led the researchers to conclude that using subjective 

criteria "high-risk" defendants could be released without greater 

risk of failure to appear or rearrest prior to trial than would be in-
63 

curred with defendants released on money bail. 

An article by Daniel Welsh, "Is Pretrial Performance Affected 

by Supervision," is based on a study using a true experimental design. 

The study was conducted in ',vashington by the District of Columbia bail 

agency to determine whether increased levels of supervision improve 

pretrial performance. Defendants released on their own recognizance 

were randomly assigned to one of three levels of supervision: passive 

supervision consisting of defendant-initiated contact; moderate super-
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vision in '.vhich the agency actively contacted the defendant; and inten-
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sive supervision which included outside contact with the defendant in the 

community. Court appearance, rearrest, and compliance with court-ordered 

conditions of release were used to measure the impact of supervision. 

Toe study found that increasing levels of supervision improve 

the appearance rate of conditionally released offenders charged with 

felonies. The following table gives the pretrial performance based 
65 

on appearance at court. 



TABLE 2.2 

FTA RATES AND SUPERVISION IN WASHINGTON, D.C. 

Failure to Appear Rate 

"Willful" FTA Rate 

Passive 
4.6% 

3.2'lo 

Level of Supervision 
Moderate Intensive 

4.2% 1.6% 

2.5% 0.4'% 

The table above shows that the level of supervision had an impact on ·the 

number of defendants who came to court. The FTA rate for the defendants 

who had contact with a supervisor in the community, or intensive super-
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vision, shows that with sufficient supervision essentially every defendant 

will appear in court. 

The study also found a similar. relationship between the level of 

supervision and compliance with conditions. of release. Supervision 

seemed to have an effect on IIreporting" .in to the agency, as well as 

cooperating with third party custody and drug treatment organizations. 

However, regardless of the level of intensity, supervision had no effect 

on the high rearrest rate for the releases in the study. 

Although methodologically strong, one must remember this study 

discussed lIincreasing" levels of supervision. All clients in the study 

were charged with felonies, were considered IIhigh-risk" releases, and 

received at least passive supervision. Yet, the study shows that the 

level of supervision has a definite impact on the probability of a 

defendant appearing for court in the District of Colunbia. Furthermore, 

the study sho'vls that a great majority of these IIhigh-riskll defendants 

appeared in court. Only 3.2 percent of the defE'1dants in the passive, 

defendant initiated, supervision group failed to appear. There were even 

smaller percentages for the other two ' groups. 



In 1980, Bill Powell, a supervisor for Pretrial Services in 

Memphis, Tennessee, conducted a small study with 100 misdemeanor defen

dants that suggests supervision is critical in the Memphis jurisdic-
66 

tion. The study assessed the validity of the point scale Pretrial 

Services uses to predict likelihood of appearing in court without money 
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bond. Yet, the results show supervision is a bigger factor in determining 

defendant behavior. 

The study examined four groups of defendants with 25 defendants 

in each group. The first group consisted of own recognizance releases 

who were recomlnended and supervised by Pretrial Services. This group 

averaged 6.7 points on the Vera-type scale used by the agency to measure 

community ties. The second group consisted of defendants not recommended 

by the Agency because they only had five points. Pretrial Services only 

recommends defendants with six.or more points for release on recognizance. 

The defendants in the second group were rejected for ROR recommendation, 

but were released fr~~ jail when they posted money bond. The third 

group, identical to the second, consisted of rejected defendants who scored 

four (4) points on the Vera-type scale. The fourth group consisted of 

defendants who were interviewed and qualified for recommendation, but were 

able to post money bond quicker than a judge could be reached to accept the 

Pretrial recommendation. The fourth group averaged 7.6 points on the point 

scale and was originally included to control for the effect of Pretrial 

supervision. 

The table below gives the findings of the study: 



FTA 

Rearrests 

N = 

TABLE 2.2 

FTA RATES AND POINT SCALE IN MEMPHIS 

Pretrial Releases Rejects 
averaged 6.7 pOints 5 points 

4% 

8% 

25 

16% 

28% 

25 

Rejects 
4 points 

24% 

20% 

25 

Qualified-Posted Bond 
averaged 7.6 points 

20% 

28% 

25 
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As Pretrial Services expected, the failure-to-appear rate and the rearrest 

rate for the 4 and 5 points rejects was significantly higher than for the 

supervised releases. Taken alone, this fact appears to indicate the de-

fendants who scored 6 or more points on the point scale were better releases 

than those who scored only 4 or 5 pOints • . However, the defendants who 

qualified but were not supervised because they posted money bail, failed 

to appear in court or were rearrested at the same rate as the defendants 

who scored 4 or 5 points. Since the qualified but posted money bond 

group averaged 7.6 pOints on the Vera-type scale, this study indicates 

that the point scale is not as important a factor as supervision. In 

addition, this study suggests that requiring money bond is not as 

effective in assuring appearance as supervising the defendant. 

Pm-Jell recognized that the size of his sample limited the validity of 

his study. However, he said even this cursory view indicates that Pretrial 

Services supervision is mostly responsible for the good FTA and rearrest 

rates the agency has. Recognizing that the 6 point cut-off is an ar

bi trary figure, hz concluded many Im-J-ri sk defendants in Memphis may 

be excluded fr~~ being released on their own recognizance because they 
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do not meet Pretrial point scale requir~nents. 



Additional research is needed to determine the effect of super

vision on defendant behavior. Although the studies reviewed show 

supervision has an effect on appearance, there are many unanswered 

questions. For example, experimental research is needed to compare 

unsupervised defendants with minimally supervised and intensively 

supervised releases. If the defendants in a research design of this 

47 

nature were randomly placed into one of the three groups, further con

clusions could be reached. In addition, the effect of the supervision 

performed by the bondsmen has not been adequately researched. A possible 

explanation for the FTA rates of money bail releases not being higher than 

was found could be the bondsman's supervision, not the ability of the 

bondsman to choose the right defendants. Although limited resources keep 

the present project fro~ exploring supervision as a factor that 

determines whether a defendant will appear in court, the question is 

one which needs to be examined more closely. 

If supervision is established as the most important factor in 

determining defendant behavior, ROR programs will need to revamp the 

process used to decide which defendants to reco:mnend to a judge for ROR. 

Presently, many programs use a point scale which is an attempt to predict 

the defendant's future behavior based on community ties. However, the 

prediction studies did not find community ties as measured by the Vera 

scale to be associated with appearance. The prediction studies found 

the presence of a telephone in the home and a family member or friend 

who promised to help make sure the defendant came to court to be associated 

Itlith FTA rates. These t\-lO factors also appear to be related to supervision. 

If supervision, not cQ~munity ties, is found to be the explanation for 

the success of ROR programs in the evaluative studies, programs will need 
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to attempt to devise a method for determining which defendants can be 

supervised. 

PHILOSOPHICAL QUESTIONS 

A discussion of the bail decisionmaking process needs to include 

the philosophical questions behind the bail outcomes a defendant receives. 

The purpose of bail is a legal question, but the actual outcomes of bail 

decisions need to be examined in an ethical or philosophical framework. 

To discuss some of the problems caused by bail decisions, the thoughts 

of three authors concerning determinations of dangerousness are reviewed 

and also applied to the bail decisions. The problems associated with 

decisions to detain a defendant because he is dangerous and to set money 

bail because he is a risk to flee are both discussed in order to provide 

groundwork for interpreting the findings of the descriptive and prediction 

studies in the summary. 

Money bail is defined as "punishment" by Roy Fleming in his 

dissertation,!I Allocating Freedom and Punishment: Pretrial Release 
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Policies in Detroit and Baltimore." Fleming says that because the 

freedom and the economic welfare of persons accused of crimes are affected 

by the bail set by court officials, bail can be examined as a punitive 

measure. Indeed, Fleming claims defendants !lare often more likely to be 

penalized for their alleged criminal activities when they are arraigned 
69 

and bail is determined than at later stages." 

Fleming points out that unless a defendant is released on his 

o~m recognizance a defendant has money bail set. The defendant then 

may suffer one of three "outcomes": 1) the defendant may post bond 

he can raise the money required for his release; or 3) the defendant may 

remain in jail until the charges against him 3re disposed of by the 
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. 
court. The bail decisionmaker can obviously be described as inflicting 

a penalty on defendants for whom he sets money bail since they sit in jail 

for a period of time. The denial of liberty is the most severe sanction, 

besides capital punish~ent, with which a court can sanction any person, 

convicted of a crime or only accused. Since obtaining release on money 

bail depends on the economic resources of the defendant, the less wealthy 

who are accused of a crime are the defendants sanctioned by the court. 

Penalizing a person, who at this stage is only accused of a crime, and 

applying the penalty more often to the poor, raises ethical (as well as 
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legal) questions which are hard to answer. 

In addition to money bail being punitive because it incarcerates 

some defendants, Fleming believes money bond is punitive because it 

reduces the economic resources of a defendant. Since most defendants do 

not have the resources to post.the full value of their bond with the 

court, a market has been created for the bondsman. By paying a bondsman 

a non-refundable premium usually 10 percent of the bond's full amount, 

and in many instances also pledging collateral equal to the balance of the 

bond as additional security for the bondsman, a defendant can purchase his 

release. In the process, the defendant's economic resources are reduced. 
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In essence, he is fined by the court. 

Fleming says that the three outcomes imposed by judicial officials 
72 

are justified by the defendants "presumed violation of the criminal law." 

However, legally a defendant is "presumed innocent until proven guilty. If 

Granted, the state has an interest in assuring the appearance of a defendant 

at his trial, and money bail is a means to accomplish that end. Yet, all 

three outcomes resulting from money bail punish the defendant who is only 

accused of cQ~mitting a crime. 
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Two ethical questions are raised by this discussion. First, how 

much punishment of a person presumed innocent is the government allowed 

to assure the appearance in court of a defendant? Second, how much 

more effective or necessary must a means (money bail) that punishes the 

defendant be than another means (ROR) to justify the use of the more punitive 

one? An answer to both of these questions is influenced by the values an 

individual holds -- whether one places a higher priority on the defendant 

being in court to possibly receive society's punishment, or one places 

a higher priority on the civil rights of a person only accused of a crime. 

The Crime Control Model suggests assuring the appearance of the defendant 

is more important. The Due Process Model suggests the rights of the defendant 

are more important. Whichever values one holds, an answer to either question 

favoring using money bail would have to assume the decisionmaker can predict 

which defendant might need money bail to assure his appearance. 

"Ethical Issues in the Prediction of Criminal Violence" by John 
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Monahan presents another perspective on criminal justice decisions. 

Monahan is concerned about the number of wrong decisions that are made 

when deciding whether to detain an individual. The paper reviews the empir-

ical research on the ability of psychiatrists, psychologists, parole boards, 

and computers to accurately forecast violent behavior. Then, after drawing 

some conclusions about this empirical research, he discusses the ethical 

issues surrounding detention. 

Monahan's article discusses two stages in the mental health system 

and five stages in the criminal justice system where predictions of vio-

lence may be introduced in the decisionmaking process. One of the areas 

he cites is the decision ~hethe~ or not to grant bail, and, if bail is to 

be granted, decisions on the amount of bail. A decision to set high money 
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bail is seen by Monahan as an attempt to detain an individual who might be 

dangerous to society and is treated the same as a decision not to set bail. 

First, the report explains the four possible outcomes that can 

occur when a prediction of future behavior is made. A prediction is made 

that the behavior, in this case violence, will or will not occur. Then, 

at a later time, observations are made as to whether the predicted behavior 

actually has or has not occurred. The table below displays the possible 

outcomes. 

Predicted 
Behavior 
(dangerousness) 
(rearrested) 

TABLE 2.4 

FOUR POSSIBLE OUTC01-lES OF PREDICTIVE DECISIO~S 

yes 
(detained) 

no 
(released) 

Actual Behavior 

yes (rearrested) no (not rearrested) 

true positive false positive 

false n~gative true negative 

If violence is predicted to occur and it does later occur, the outcome is a 

true positive. If violence is not predicted and it does not occur, it is a 

true negative. These are the two outcomes one must maximize. 

If violence is predicted to occur and it does not later occur, 

this outcome is a false. positive. If violence is not predicted and it 

does occur, it is a false negative. These outcomes must be minimized. 

A false positive means a defen:::lant will unnecessarily be detained, while 

a false negative means someone who goes free commits a violent act. 

fvlonahan draws several conclusions from his review of th,: empiri-

cal research on predicting violent behavior that are germane to bail 

decision~aking. First, he feels the ability to predict who will be 
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dangerous is weak. Regardless of how well-trained the decisionmaker, 

how adequate the available information, or how well-programmed the com-

puter, a prediction of who will engage in violent behavior cannot 

be accurately made. He points out that when it has been shown that 

persons who have higher-than-average chances of co.'llmitting a violent 

crime can be identified, the odds are still less-than-even that the 

individual will commit a violent crime. In other words, no model has 

been developed in any criminal justice field that produces more true 

positives than false positives. 

In his review of the literature !Vlonahan found past violent behavior 

to be the best predictor of future violent behavior. Other demographic 

variables such as age, sex, race, and socio-economic status also seem to 

be sensitive predictors. Actuarial tables based on these variables are 

more accurate than lIexpertll psychiatric or psychological assessments. 

HOHever, Honahan points out the legal anq ethical problems associated 

with using a variable such as race or socio-economic status. He suggests 

that if predictions of violence must be made, the decision could be based 

on actuarial tables. However, he warns the criteria for decisionmaking 

need to be open to judicial and public revie1,.." as well as tied directly 
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to the offender's criminal history. 

Monahan's article discusses pretrial detention based on a defen-

dant's predicted dangerousness, but his four possible outcomes can also 

be applied to setting bail strictly according to a concern for a defendant's 

appearance in court. Money bail can be seen as the type of bail set for 

defendants wllo are predicted not to appear if released on their own 

recognizance. The following table shows Monahan's logic applied to bail 

decisions concerned with court appearance. 



Predicted Behavior 
(will not appear if 
given ROR) 

TABLE 2.5 

ACTUAL BEHAVIOR (if given ROR) 

yes (money will 
probably be set) 

no (ROR) 

yes (fails to 
appear) 

true positive 

false negative 

no (appears 
in court) 

false positive 

true negative 
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A defendant who is predicted not to appear in court and given money bail, 

but who would have appeared in court if he had been given ROR, is a 

false positive. Since some defendants who have money bail are effectively 

detained, the false positives must be minimized. On the other hand, a 

defendant who is predicted to appear if released on his own recognizance 

but fails to appear might also not appear if released on money bail. 

Therefore, one cannot describe the effect of minimizing the false negatives 

on the overall FTA rate of a jurisdiction. Minimizing the false positives 

will reduce the number of defendants who are punished prior to their trial, 

but minimizing the number of false negatives might not reduce the number of 

defendants who fail to appear in court. 

"Dangerous People," by Nigel Walker, discusses the ethical questions 
76 

surrounding imprison~ent, and disagrees in principle with Monahan's article. 

Walker's article is aimed at detention justified by the claim that a person 

must be detained to protect others. The article does not discuss imprisonment 

Which is for deterrent, rehabilitative, or punishment purposes. As in 

Monahan's article, high bailor no bail is seen as causing incarceration to 

protect society. 

'\-talker admits that a method has not been devised that can predict 



probability of future violence approaching even 50 percent. Aithough he 

acknowledges that 3 period of custody could mean detaining two or three 

or even more individuals in order to prevent one of them from committing 
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violence, he still rejects the position that no one should be detained for 

the protection of society. 

First, he thinks that the attempts to find criteria that would 

define high-risk groups have not been very thorough. He recognizes the 

difficulties of this type of research, but says that his own impression 

is that 

a thorough, large scale piece of research, 
designed specifically for this purpose, 
would succeed in producing criteria that 
would enable us to define groups with a 
future violence rate substantially over 
50 per cent.77 

Second, he rejects the t1,-JO assumptions that he says are behind 

the anti-protectionist's logic. One is that it is morally wrong to . 

mistal<enly detain a person. He agrees that it is regrettable, to mistakenly 

detain a person. However, if the decision is Inade as well as possible, he 

feels it is not morally .. wong. The second assumption ;~alker rejects is that 

the decisionmaker's objective is to minimize the total number of mistakes. 

He says, mistaken detentions and mistaken releases do not count the same. 

After comparing the harm committed by the victim of a mistaken release to 

the temporary imprisonment of mistaken detention, '..Jalker rejects the idea 

that there should be no preventive detention. 

Walker offers a few rules to help decide when to apply protective 

measures. First, preventive detention should be used only "to prevent 

serious and lasting hardship to other individuals, of a kind, once caused 
78 

cannot be remedied." By excluding any type of property offense, his 
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rules include only serious crimes against a person. Second, there should 

be good reason to believe that the detainee would com~it an offense 

again. Similar conduct on t\.Jo or more previous occasions, or an expressed 

intention, are st.: ,~gested as reasons to believe there will be future criminal 

behavior. Third, if any less drastic measure than detention could protect 

others, it should be used. Supervisio~ and special requirements or prohib

itions such as drug treatment or staying at a certain job or address are 

given as prospects. Finally, if a person must be detained, the conditions 

should be tolerable. 

~lalker I s suggested rules for deciding whether or not to preven

tively detain a person would only detain a small fraction of the defendants 

who are charged with a crime. Walker feels that detaining some individuals 

is necessary to protect society. If a judge agreed 'Hi th Walker, the judge 

would not give ROR to defendants he perceived as dangerous. Rather, he would 

set no bailor as high money bail as he ~hought allowable. 

Furthermore, the reasoning Walker uses in discussing preventive 

detention can be applied to bail decisions based on likelihood of appearance. 

Although it might be regrettable to make someone post money bond to obtain 

pretrial release, it is not morally wrong if the decision is made as well as 

possible. He might also say that a mistake that releases someone on his own 

recognizance who does not come to court is more serious than a mistake that 

punishes by setting money bail for someone ',-1110 would come to court if released 

on their own recognizance. Walker might argue that more harm is done by 

granting ROR to defendants ~ho might have appeared if they had been required 

to post money bond than is done by Lnaking some defendants purchase their 

pretrial freedom and by detaining some poor defendants. Although Walker does 

not take this postition, judicial decisionma~ers can probably be found who 
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hold these priorities. 

Walker's rules t.o decide Hhen to apply protective measures can also 

be applied to decisions concerning the type of bail set. First, money bail 

could be set. only in cases in which the government has a strong interest 

in the appearance of the defendant. Serious charges or a highly publicized 

case could be examples. Second, good reason to believe the defendant 

would flee the jurisdiction could be required. Previous failures-to

appear or an expressed intention of fleeing could be reasons to give a 

defendant money bail. Third, if a less drastic measure than money bail 

could assure his appearance, it must be used. Again, supervision or pro

hibitions on activity could be methods short of money bail that could 

help assure that a defendant would come to court. If the above rule 

were implemented, a majority of the defendants would probably be released 

on their own recognizance, leaving money bail for special instances. 

Of course, applying the suggestiQns Monahan or Walker make con

cerning decisions to detain defendants to decisions to set money bail for 

defendants assumes one accepts Fleming's premise that money bail is 

punishment. The "amount" of punishment given to defendants when decisions 

are made to set money bail is not as great for some of the defendants as 

the amount of punishment given to all of the defendants who are detained 

because of "dangerousness." Hm-lever, a defendant who cannot afford to 

make his money bail does sit in jail. Whether the decision is to detain 

(or attempt to detain by setting high bail) a defendant or to set money 

bail for a defendant, the government is punishing an individual who is 

"presumed innocent until proven guilty." A defendant is not "proven 

guil ty" until his trial. Therefore, theoretically, the government is 

punishing a man it presumes has done nothing wrong. 
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Monahan's work suggests that if the judge is making a prediction 

that a defendant \I/ould not appear if released on his own recognizance, 

the prediction must be right at least fifty percent of the time. If not, 

the goverrunent is unnecessarily punishing the people required to post 

money bail. Walker's work assumes the government has a greater interest 

in this type of decision than Monahan's work. Walker's work still suggests 

that rules need to restrict the type of defendants the government is -allowed 

to punish before their trial. Both works indicate that as few defendants as 

possible should be punished prior to their trial. Th-erefore, ROR should be 

the predominant form of bail. 

SU['1t~AR 'I 

The early literature recognized that the A~erican bail system 

had a numb'2r of problems. Bail vlaS being set according to the charge 

against the defendant, with little regard for other factors that might 

indicate the defendant did not need to post money bail to assure his 

appearance. Hany defendants consequently sat in jail until their trial, 

unable to post their bond. The relationship found between being in 

jail during a trial and more negative final dispositions for detained 

defendants made this type of detention a more serious problem. 

Later descriptive stUdies showed that the ROR programs, pioneered 

by the Vera Foundation, could effectively alleviate these problems for 

Some defendants. Defendants released to the supervision of a ROR program 

have the same or lm'/er FTA and rearrest rates as other releases. However, 

these evaluative stUdies have also shown that the majority of the defendants 

are not released on their o;.[n recognizance. Honey bail is set, resulting in 

the same problems found in the early studies. Poor defendants still wait 
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wait for ~heir trial in jail and the detained defendants may suffer adverse 

judicial outcomes. 

The prediction studies have attempted to find the factors that 

can be used to make bail decisions. However, the studies have failed 

to find variables that can be used to consistently predict defendant 

behavior. Furthermore, the variables that have been found to be related 

to appearance or to rearrest are not reflected in the Vera-type point scale. 

The screening process used by most programs has not been validated. The 

empirical studies suggest the success in terms of appearance and rearrest that 

these progra~s have had may be due to some factor other than the point scale. 

The supervision performed by ROR programs was offered as an 

alternative explanation for their effectiveness. Research on super

vision shows that supervision does effect FTA rates, but the research 

revie\.Jed does not provide enough evidence to say supervision is the causal 

factor for low FTA rates. If supervision is the factor behind the success 

ROR programs have with defendants appearing in court, the criminal 

justice system is vastly under-using ROR. 

The implications of the studies reviewed is more pronounced 

when they are examined in the framework provided by the "philosophical" 

section. Predictions are being made in bail decisions on whether a 

defendant is likely to fail to appear for his court dates and possibly 

whether he might be dangerous. These predictions are made in spite of 

the fact that most of the defendants are false positives and without some 

of the rules suggested by Walker that would restrict judicial discre

tion. The studies have not sho'wn how many defendants can be safely 

released on their own recognizance, yet th~ studies also have not 

shm-Jn hO'..J many defendants should not be released on their own recognizance. 
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Since setting money bail "punishes" defendants who are "innocent until 

proven guilty," the denial of ROR needs to be connected to a governmental 

interest. 
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CHAPTER III - LEGAL REVIEw 

This chapter defines what legal policy-makers (legislators and 

judges) have intended for release on recognizance. A number of 

sources are consulted to show the formal guidelines that have been estab-

lished for bail policy. These legal sources are supposed to shape the bail 

decisionmaking process. The legal guidelines help create a framework for 

studying release on recognizance. 

Three questions need to be addressed when searching the legal 

sources for guidelines pertaining to bail and pretrial release policy: 

1. ItInat is th= governmental purpose 
-- in legal jargon, lithe state 
interest Jl -- behind bail and 
pretrial release? 

2. On what legal bases or criteria 
should bail decisions be made in 
light of this purpose? 

3. What is the status or role of 
own recognizance release in light 
of this purpose and these criteria? 

Several sources of legal guidelines concerning bail policies will be used 

to answer these questions. These sources include the United States 

Constitution, United States Supreme Court and lower Federal Court cases, 

Federal legislation and "officialll advisory guidelines. This legal review 

examines each of these sources to discover and describe a framework for bail 

decisionmaking, and thereby to establish the legal role for ROR. 
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THE CONSTITUTIm~ OF THE mJITED STATES 

The United States Constitution says little about the subject of bail. 

The Eighth Amendment only states that "excessive bail shall not be required." 

Bail is not defined, nor are instructions given that suggest when or what 

type of bail should be appropriate in a given case. 

Caleeb Foote argues that the United States Constitution incompletely 

adopted the English law principles for securing the defendant's pretrial 
2 

release while assuring his appearance. The English protection against 

pretrial detention had evolved to include "three separate but essential 
3 

elements." The first element was a long line of statutes that spelled 

out which cases must be and must not be bailed by the lower courts. 

Discretionary power was also given to the King's bench, the highest court 

in Engla:1d, to bail cases not bailable by the lm-ler judiciary. The 

statutes provided some defendants with the right to bail, making bail a 

judicial option for others. The second element, the habeas corpus procedure, 

developed as a remedy for unla'lJful or unr.easonable detention. This legal 

procedure gave the defendant a method of redress if his right to bail was 

violated. The third element, an excessive bail clause, was provided in the 

Bill of Rights of 1689. The excessive bail clause gave the defendant further 
4 

protection against judicial abuse. 

Foote contends that the fra~ers of the Constitution converted and 

even strengthened their. English bail statutory heritage into constitutional 

dogma, but unaccountably left out one of the three essential elements. The 

principle of habeas corpus was established in Article I, section 9 of the 

Constitution, while the excessive bail clause was included in the Eighth 

Amendment. Yet, according to Foote, the pivotal right to bail which these 
5 

other sections supplemented and guaranteed, was in~dvertently o~itted. 
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However, Frederick D. Hess believes that the omission of a right to 
6 

bail from the Constitution was deliberate. There was a right to bail in 

English 1m-I only in those cases made explicit by statute. He notes that, 

even today in England, pretrial bail is discretionary, except for defendants 

charged with minor offenses. Hess feels that the right to habeas corpus and 

the ban of excessive bail were intended by the framers to assure "that when 

a statute granted a right to bail, that right would be preserved and not 
7 

subverted ." 
8 

The Judiciary Act of 1789 can be used to bolster Hess' contention. 

The Act created a statutory right to bail in noncapital cases, while denying 

a right to bail in capital cases. The fact that Congress passed a statute 

tha~ withheld the right to bail for a specific class of cases seems to refute 

the position that Congress intended the Eighth Amendment to provide 

an absolute right to bail. 

The denial of a right to bail in capital cases in the Judiciary 

Act has been interpreted two different WaYS. The proponents of a right 

to bail, siding with Foote, argue that risk of flight is the only historical 

purpose for determining bail. The capital case exception is justified on 

the grounds that the probability of flight when the defendant's life is at 

stake is so much greater that denial of bail is allowed. Proponents of 
9 

pretrial detention, siding with Hess, point out that when Congress passed 

the federal bail statute a large nu!nber of criminal offenses were generally 

considered capital, including rape, arson, burglary, robbery, and sodomy. 

The capital case exception is maintained as having been intended to give a 

judge discretion not to release "dangerous ll defendants charged with these 
10 

crimes. 

;'.[hether ~he rationale behind denying the right to bail to capital 
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offenses was because Congress considered these offenders a "danger to the 

communi ty" or because Congress felt they would flee to escape the possibility 

of death is now impossible to determine. Arguments have been made to support 
11 

both positions. The purpose o'f bail as intended by the fra:ners of our 

Constitution must re:nain a~biguous. 

Nevertheless, the Constitution does say that for any bailable 

offense, the defendant has a right to not have excessive bail imposed. other 

sources will have to be examined to establish the extent of the defendant's 

right to bail, to determine what "excessive bail" means when that right is 

exercised, and to define the criteria a judicial officer is supposed to use 

when making these decisions. 

FEDERAL CASES PRIOR TO 1966 

Two separate purposes for the bail decision have also been recognized 

in Federal cases. Although critics of the bail system claim that "appearance" 

is the only legitimate concern for bail decisionmaking, precedents have been 

set that "accord at least an equal role to protecting the community from 
12 

dangerous defendants in bail determinations." 

The first significant United States Supreme Court decision concerning 

bail occurred in 1835 after a man named Lawrence ',-Jas taken into custody. 

Lawrence was in custody after attempting to shoot President Jackson. When 

the defendant was brought before Chief Judge Cranch the district attorney 

asked for high bail bec~use he feared the defendant's friends might secure 

his release so he could try again. The Chief Judge responded 

••• that the Constitution forbade him 
to require excessive bail; and that to 
require larger bail than the prisoner 
could give would be to require excessive 
bail, and to deny bail in a case clearly 
bailable by law • • • • That as the 

t 
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prisoner had some reputable friends who 
might be disposed to bail him, he would 
require bail in the s~~ of $1,500. The 
sum, if the ability of the prisoner only 
were to be considered, is, probably too 
large; but if the atrocity of the offense 
alone were considered, might seem too 
small • • • .13 
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Although, the discussion of Lawrence's friends and "the atrocity of 

offense" make the opinion ambiguous, the Court recognized that "to require 
14 

larger than the prisoner could give would be to • deny bail." The 

opinion could have pr~~pted further analysis of the problem, but instead 

the Courts "retreated to double talk and silence," waiting many years before 
15 

seriously addressing the issue of bail. 

t. ; Two landmark cases for bail policy discussion were announced by the 
16 

U.s. Supreme Court in 1951. Stack v. Boyle is relied upon to support a 

right to bail and deny the constitutionality of preventive detention. Carlson 
17 

v. Landon, on the other hand, is used to assert that there is no constitu-

tional right to bail. This case is also used to support the constitutionality 

of Preventive Detention Hearings. 

Neither of these contradictory cases is directly applicable to the 

administration of bail in a state court. Both cases deal with questions of 

Federal law. Carlson also involves detention before a deportation hearing, 
18 

a civil matter. However, the dicta in these cases are still "acknowledged 

as the first major treatment of bail and detention issues by the Supreme 
19 

Court. " 

The Stack dicta provides the roots for concepts in later cases and 

reflects the position of bail reform in general. The Court quoted the Federal 

RUles of Criminal Procedure, stating that "a person arrested for an offense 
20 

not punishable death shall be admitted to bail ••• before -conviction." 



From this simple provision the Court derived that there is a presumption 

that all noncapital cases will be given bail. The Court also based this 

presumption for bail on the "traditional right of the accused to freedom 
21 

before conviction. II This IItradi tional right," in turn, 

permitted the unhampered preparation 
on a defense, and serves to prevent the 
infliction of punishment prior to con
viction • • • Unless this right to bail 
before trial is preserved, the presump
tion of innocence, secured only after 
centuries of struggle, would lose all 
meaning.22 
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However, the Court said that release before trial is "conditioned upon 

the accused's giving assurance that he will stand trial. 1I The Court directed 

that the fixing of bail "must be based on standards relevant to the purpose of 
23 

assuring the presence of the defendant." The standards alluded to in Stack 

are found in the Federal Rules of Criminal Procedure: 

If the defendant is admitted to 
bail, the amount thereof shall be such 
as in the judgement of the court or judge 
or justice will insure tl!e presence of 
the defendant, having regard to the nature 
and circumstances of the offense charged, 
the weight of the evidence against him, 
the financial ability of the defendant 
to give bail and the character of the 
defendant.24 

The Court did not give instructions on how these "standards" might be used 

to assess likeiihood of a defendant's appearance, nor did the Court give 

instructions on how this likelihood should be translated, if necessary, into 

amounts of money. 

Dicta in Stack does provide a general idea of the meaning of 

"excessive bail." The opinion says: 

The modern practice of requiring bail 
bond or the deposit of a sum of money 
subject to forfeiture serves as addi-



tional assurance of the presence of 
the accused. Bail set at a figure 
higher than an amount reasonably calcu
lated to fulfill this purpose is "ex
cessive" under the eighth amendment.25 
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The opinion further advises that "excessive" should be understood to mean 
26 

"higher than usually set." This definition of "excessive bail," suggests 

bail set high enough to detain a defendant might be unconstitutional. How

ever, it leaves a great deal of discretion to the judicial officers in the 

different jurisdictions. 

Stack appears to link a specified "right to bail" to a IIright to 

release," with detention reserved for rare instances. The purpose, or state 

interest is the appearance of a defendant at his trial. Bail is not to be 

set higher then necessary to assure appearance. However, the Supreme Court 

has indicated that it will allow each jurisdiction to decide what amount of 

monetary bail is "necessary." 

According to Stack, release before trial appears to rest upon three 

criteria: 1) whether or not the defendant is charged with a capital offense, 

2) some assurance from the defendant that he will appear in court, and 3) 

whether or not the defendant would be able to meet the financial conditions 

of the monetary bail. The opinion in Stack suggests that most defendants 

should be released on bail while awaiting their trial. Yet, the lack of 

instructions and wide discretion left the individual judge in setting amounts 

of bail did not guarantee most defendants would be released. 

Only four months after the Stack decision, a sharply divided Supreme 
27 

Court announced Carlson v. Landon. The case involved detention without 

bail for deportation proceedings for aliens who were members of the Communist 

Party. The Carlson dicta, quite different than that in Stack, provides the 

basis for a concern about defendant dangerousness in bail decisionmaking. In 



73 

Carlson the Court did not find a constitutional right to bail, nor even a pre

sumption favoring pretrial release based on the "traditional right" discussed 

in Stack. Rather, the Court found that discretion to grant or deny bail 

should be predicted on the statutes passed by Congress: 

The Eighth Amendment has not prevented 
Congress fro~ defining the classes of 
cases in which bail shall not be allowed 
in this country • • • • Indeed the very 
language of the amendment fails to say 
all arrests must be bailable.28 

The Court interpreted the admonition against excessive bail in the eighth 

amendment to Inean that if bail was set, it should not be excessive. Carlson 

left the decision of whether or not to set bail to the discretion of the 

judicial officer, but within the limits of the appropriate statutory 
29 

frame\-/ork. 

Furthermore, the dicta in Carlson based the Court's decision on 

concerns other than appearance. The Court said that "there is reasonable 

apprehension of hurt fro~ aliens charged with a philosophy of violence 
30 

against this Government" (Emphasis added). The concept of "apprehension of 

hurt" is used as authority for the "danger to the community" language in some 

pretrial release discussion. This phrase fr~~ the Carlson opinion is used to 

support the · contention that dangerousness is a legitimate concern in bail 

decisionmaking. 

Cases decided since 1951 can be seen as following either the 

dicta given in Stack or Carlson. Later cases were decided by individual 

Supreme Court justices sitting as Circuit Justices, thereby limiting the scope 

of the cases as precedent. However, these cases develop the appearance

oriented view and the dangerousness-oriented view as two distinct functions 

for the bail decision. The cases following Stack and Carlson will show the 



develop~ent of the two views. 

The first case following Stack the dicta in was decided in 1955. 
31 
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Herzog v. United States emphasized the presumption in Stack that release 

before trial should be strongly favored. Justice Douglas wrote in his 

opinion that "doubts whether bail should be granted or denied should always 
. 32 

be resolved in favor of the defendant." However, Justice Frankfurter did 
33 

indicate in Ward v. United States that the "likelihood that bail wi thin 

tolerable limits will not insure (the presence of the defendant) justifies 
34 

denial of bail." Yet, in 1959, Justice Douglas in Reynolds v. United 
35 

States alluded to the "traditional right to freedom before trial,1I stating 

that lithe purpose of bail is to insure appearance,1I and adding that "it is 
36 

never denied for the purpose of punishment. II This group of cases all 

assume that appearance is the only factor to be considered in bail decisions, 

ignoring any consideration of dangerousness. 
37 

In 1961, the first Bandy v. United States (Bandy I) case addressed 

the issue of the defendant's financial status in bail decisionmaking. Rule 

46(C) of the Federal Rules of Criminal Procedure, which was referred to in 

Stack, says that "the financial ability of the defendant to give bail" should 

be a consideration when bail is set. Relying on this rule of criminal proced-

ure, Bandy I recognizes that even low bail may be "excessive" for an indigent 
38 

defendant. USing Griffin v. Illinois -- which held an indigent defendant 

is denied equal protection of the law if he is denied an appeal solely 

because of his indigence -- as precedent, Douglas said that a poor defendant 

cannot be denied pretrial release solely IIbecause he does not happen to have 
39 

enough property to pledge for his freedom." Douglas observed that "in 

the case of an indigent defendant, the fixing of bail in even a modest amoun~ 
40 

may have the practical effect of denying him release." Justice Douglas 



75 

instructed that factors such as residence, family ties, and th~ efficiency of 

the police "may offer a deterrent at least equal to the threat of (bond) 
41 

forfeiture. II 

Dicta in Bandy II went even further. In this case Justice Douglas 

stresses the principle that 

no man should be denied release because 
of indigence. Instead, a man is entitled 
to release on 'personal recognizance' where 
other factors make it reasonable to believe 
that he will comply with the orders of the 
court.42 

In Bandy II Justice Douglas clearly stated that appearance is the only 

consideration in bail decisionmaking. Furthermore, if other factors suggest 

a defendant will appear in court, he should be released on his own recog-

nizance. Douglas implied that ROR should be the most extensively used bail 

option. 

This line of cases following Stack support the position that 

appearance is the sole cODcern in a bail determination. In addition, 

the Bandy cases contradict the Stack dicta that said "excessive" meant 

"not higher than usually set" by giving special status to indigent 

defendants. However, the position that. a defendant has an absolute right to 

bail is not supported. Even if appearance is the sole concern, these cases 

show there are instances in which bail can be denied. 

On the other hand, three cases decided in the early 1960's emphasize 

the idea found in Carlson that bail can be denied because of an "apprehension 

of hurt. 11 Two kinds of hurt, or perceived dangerousness, are construed in 
43 

these cases. The cases following Carlson show how dangerousness may 

influence a judge's bail decision .. 

The first kind of dangerousness stems from the authority of the 
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judiciary to manage the conduct of proceedings before the court. In 
44 . 

Fernandez v. United States, Justice Harlan ruled that the court of original 

jurisdiction had the power to revokr= bail, lIwhen such action is appropriate to 
45 

the orderly progress of the trial and the fair administration of justice." 
46 

In Carbo v. United States, Justice Douglas extended a courts perogative 

so that bail could be denied in the first place if there was "a substantial 
47 

probability of danger to witnesses should the applicant be granted bail. lI 

Justice Douglas wrote that detaining a defendant lIto render fruitless any 

attempt to interfere with witnesses or jurors may, in extreme or unusual 
48 

cases, justify denial of bail." 

The second kind of dangerousness is the notion of a defendant's 
49 

threat to the safety of the public or community. In Leigh v. United States 

Chief Justice Warren said that bail lIis to be denied only in cases in which 

it seems clear that the right to bail will be abused or the community will 
50 

be threat by the appellant's release." (Emphasis added). Warren seems 

to be giving legitimacy to the principle that protection of the community is 

a state interest in bail decisionmaking. 

The above cases following Carlson recognize two types of pretrial 

dangerousness. The concern in Fernandez and Carbo for a threat to the normal 

court processes is a comparatively narrow definition of pretrial 

dangerousness. The rationale in Leigh of a threat to the community is 
51 

general and a broader definition. However, the cases following Carlson 

are also decided by single Justices. They are weaker precedent than if 

they had been decided by the ' full Supreme Court. 

Although a line of precedent does support the Carlson philosophy 

that dangerousness is a purpose b·~hind bail decisionmal<ing, ·the question be

fore the Court in each of these cases was whether bail could be denied. 
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Dangerousness is not given as a legal concern to be used when setting the 

type or amount of bail in any case. Therefore, even if dangerousness is 

is accepted as a legitimate concern in baildecisionmaking, it should not 

effect the type or amount of bail set for a defendant. 

In su~nary, the Federal cases prior to 1966 develop two distinct 

lines of precedent. One describes the bail decision in terms of assuring 

appearance; the other adds the concern of a defendant's potential 

dangerousness. The two lines of precedent do not mention one another. 

Either may be used to support whichever position one prefers as the Ilstate 

interestll in setting bail. 

None of these cases offer instructions on what criteria are to 

be used for bail decisions. Stack refers to the statutory "standards 

relevant to the purpose of assuring the presence of the defendant." Stack 

also says that excessive bail means IIhigher than usually set." The concern 

for the indigent defendant based on Griffin in the Bandy cases makes this 

interpretation of excessive bail questionable. Bandy II is also the only 

case discussed which made ROR an important bail option. Other legal sources 

need to be searched for further guidance concerning the decisionmaking 

criteria and the role for ROR. 

THE BAIL REFOfu~ ACT OF 1956 

The Bail Reform. Act of 1956 was the culmination of the early efforts 

of the bail reform movement. As a federal statute, it reformed bail 

procedures in federal jurisdictions and the District of Columbia. Moreover, 

the Act was put forth by Congress as a model for progressive bail legislation 

in the states. 

This "model" legislation was based primarily on a concern for the 



appearance of defendants. However, the state interest of protecting the 
52 
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community is not excluded fran the Act. When enacting the Bail Reform Act 

Congress stated that 

t : 

t ! 

The purpose of this Act • • • is to 
revise the practices relating to bail 
to assure that all persons, regardless 
of .their financial status, shall not 
needlessly be detained pending their 
appearance to answer charges, to testify, 
or pending appeal, when detention serves 
neither the ends of justice nor the 
public interest.53 

The provisions of the Act can be examined to see how Congress provided for 

fulfilling the stated purpose of the releasing on bail "of all persons, 

regardless of their financial status." 

The Bail Reform Act codifies presumption favoring pretrial release 

expressed in Stack and the suggestion of nonfinancial conditions to assure ap-

pearance found in the Bandy cases. The Act states that 

Any person charged with an offense, other 
than an offense punishab).e by death, shall, 
at his appearance before a judicial officer, 
be ordered released pending trial on his 
personal recognizance • • • unless the 
(judicial) officer determines, in the exer-
cise of his discretion, that such a release 
will not reasonably assure the appearance 
of the person as required.54 

Another part of the Act even extends the preference for pretrial release to 

defendants charged with capital offenses. This section states that a person 

charged '..Jith an offense punishable by death or awaiting an appeal after 

conviction "shall be treated in accordance with the provisions of section 
55 

3146 (the section applying to noncapital offenses.)" 

Al though the Bail Reform Act makes ROR the preferred form of release 

for both capital and noncnpital offenses, parts of the Act give a judicial 

officer different criteria to use for the two types of cases. For noncapital 
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cases the appearance of the defendant is the only state purpos~ established 

for determination of bail. For capital cases and appeals, the judicial 

officer is insGructed that when setting bail, he may also consider whether 
56 

the accused will "pose a danger to any other person to the the community." 

Although only allowed in a small fraction of the total nll.nber of cases, 

this section embeds in statuGe a Carlson-type state interest in protecting 
57 

the community from dangerous defendants. 

The Bail Reform Act plainly articulates a presumption for ROR or its 

equivalent (release on an unsecured appearance bond). The wording of the Act 

has been interpreted in several cases as meaning a decisionmaker should 

release a defendant on his own recognizance unless the defendant might not 

appear in court. In addition the burden of proving a defendant is not likely 
58 

to appear has been interpreted as being on the prosecutor. For defendants 

who might flee,a judicial officer is given the discretion to set more 

> . restrictive conditions to guarantee the appearance of a defendant. The Act 

offers the following list of conditions of release that the judicial officer 

may impose: 

1) place the person in the custody of 
a designated person or organization 
agreeing to supervise him; 

2) place restrictions on the travel, 
associations, or place of abode of the 
person during the period of release; 

3) require the execution of an appearance 
bond in a specified amount and the deposit 
in the registry of the court, in cash or 
other security as directed, of a sum not to 
exceed 10 per cent~~ of the amount of the 
bond, such deposit to be returned upon the 
performance of the conditions of release; 

4) require the execution of a bail bond 
with sufficient 'solvent securities, or the 
deposit of cashin lieu thereof; or 



5) impose any other condition deemed reason
ably necessary to assure appearance as requirea, 
including a condition requiring that the person 
return to custody after specified hours.59 
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The judicial officer is instructed that if he feels conditions are necessary 

to assure appearance, he is to impose the first of these conditions which 

will reasonably assure the appearance of the defendant at trial. Therefore, 

short of part-time detention, setting money bail is offered as the most 

onerouS of the bail options. Denying bail and compelling detention is not 

offered as an option. 

The Bail Reform Act lists ten criteria to replace the four criteria 

referred to in Stack v. Boyle as the "standards relevant to the purpose of 

assuring the presence of the defendant. II The Act instructs the judicial 

officer to consider: 

jw 

to 

ttl 

1) ••• the nature of the offense charged, 
2 the weight of the evidence against the 
accused, 3) toe accused's family ties, 4) 
employment, 5) financial resources, 6) 
character and 7) mental health, 8) the 
length of residence in the community, 9) 
his record of convictions, and 10) his 
record of appearance at court proceedings 
or of flight to avoid prosecution or failure 
to appear at court appearances.60 (Numbers 
supplied) 

As in Stack, the Bail Reform Act does not indicate how these decisionmaking 

criteria are to be weighted in determining the likelihood of appearance. For 

example, does the judicial officer rely more heavily on the traditional 

factors such as the offense charged and prior record, or are the innovative 

factors measuring community ties more important? Furthermore, how is a 

defendant's "ch3racter" or "mental healthll determined in the brief moments 

of a bail hearing? 

The Bail Reform Act of 1966 m3kes clear that the purpose of bail 

'. '-, '-' 
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is to assure appearance and that personal recognizance is the preferred 

method of pretrial release. However, for a limited number of defendants, 

the Act allows protection of the community as a state interest to be con

sidered, even when determining the type of bail. 

The Act does not explicitly state that there is a "right to bail" or 

"a right to pretrial release." Although more specific decisionmaking 

criteria are given, the lack of instructions leaves an individual judge with 

a great deal of discretion. Even in noncapital cases, a defendant could be 

detained because he cannot meet monetary conditions a judge felt were 

warranted. Further sources for bail policy need to be searched to interpret 

how much discretion the Bail Reform Act. 

FEDERAL CASES INTERPRETING THE BAIL REFORM ACT 

The federal court cases following the Bail Reform act of 1966 are 

significant for three reasons. First, the interpretation of the Act by the 

Courts will show how the provisions for ROR have been implemented in Federal 

jurisdictions. Second, state courts often cite Federal cases as authority 

for state decisions. Many states have modeled their state bail statutes on 

the Bail Reform Act. Since state courts will presumably look toward the 

Federal opinions for guidance when interpreting a similar state law the 

interpretations in Federal cases indicate the interpretation in may states. 

Third, Federal Courts have assumed the responsibility for maintaining a 

minimum level of rights for defendants in criminal proceedings in all 

jurisdictions. Federal Courts can and have interfered with state bail 

practices. By looking at the Federal Courts' interpretation of the right 

to bail, a standard will be sketched against which state bail practices can 

be measured. 
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Th~ Bail Refonn Act does not give a judicial officer ~nstructions on 

how the ten criteria are supposed to be used when determining if a defendant 

is likely to appear as required. Better guidelines on the proper weighting 

of the criteria are available in the Federal Court cases interpreting the 

Act. Although the Act creates a right to bail and a presumption favoring the 

release of defendants on their own recognizance, the application of the law 

by the courts will be the factor that determines how many defendants will 

actually be released prior to their trial. The cases interpreting the Act 

will indicate how a judicial officer is supposed to make his decisions. 

Three cases heard by the U.S. Court of Appeals in the District of 

Columbia indicate that the Bail Reform Act should be interpreted with more 

emphasis on the community ties criteria than the offense charged or the prior 

record. The Bail Reform Act became law in the District of Columbia as well 

as in other Federal jurisdictions. Other Federal courts do not have the same 

type of jurisdiction as most local courts, but the District of Columbia does. 

Therefore, many of the first cases interpreting the Bail Reform Act come frQ~ 

the District of Colunbia. 
61 

In the first case, W~ite v. United States (1968) the Court of 

Appeals overturned a District Court's order denying the appellant's pretrial 

release. The defendant was charged with a capital offense after 

participating in a scuffle that resulted in the death of a police officer. 

Since the defendant "was only attempting to pull the officer away fro:n her 

-husband by tugging at the back of his shirt," and was not even involved in 

the scuffle when her husband shot the officer, her actions did not "portend 
- 62 

a risk of danger in this case. 1I Thus, the Court of Appeals said "the 

District Judge apparently rested his finding of a risk of flight upon the 
63 

severi ty of the sentence. II The- Court of Appeals added that: 



In evaluating the likelihood of flight, 
the potential penalty has relevance, but 
here we are much more persuaded by the 
stability of th~ appellant's relation
ship to the community. She has lived 
in the District for ten years, and has 
displayed a record of steady employment, 
the continuation of which upon release 
is assured. These community roots 
strongly dispute any threat of flight. 

In this capital case, the lower Court was instructed that the community 

ties were the most important bail decisionmaking criteria. 
65 
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A year later, in United States v. Alston, the Court of Appeals in the 

District of Columbia again found fault with the District Court's reliance 

upon the offense with which the defendant was charged. The defendant, 

accused of armed robbery, was unable to produce the deposit necessary for his 

$5,000 bond. The District Court justified the bond on "the brazen act 

perpetuated in the instant case," the possibility that "he could be 

sentenced for life on this case," and the belief that "his past conduct 

does not reveal a person whose character is that of a man bound by a 
66 

promise. ll 

The Court of Appeals disagreed with the District Court. The Court of 

Appeals recognized that "the nature and circumstances of the offense charged" 

and "the prospect of a long imprisonment" are relevant in determining the 

conditions of bail,1l but instructed that these factors llmust be taken into 
57 

into account as part of a balanced judgement. 11 In addition, the Court of 

Appeals said 

A District Court cannot fairly take 
past convictions into account, as 
shovling tendency to flight, unless 
he at least makes inquiry whether in 
the prior proceedings the accused had 
failed to comply with bail, release, 
or ottler orders. 68 
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This point was further emphasized by telling the lower court 

• • • it is not the purpose of the 
bail system either to punish an accused 
again for his past crimes, or to punish 
him in advance for crimes he has not 
yet been shown to have committed.69 

The Court of Appeals stated that "to set $5,000 bail for this appellant, who 
70 

is indigent, is also merely another way of compelling pretrial commitment." 

The Court said that because of the defendant's 28 year residence in the 

community and his good employment record and prospects, he should be released. 

Therefore, the Court of Appeals ordered some form of nonfinancial bail be set. 
71 

In a 1970 case, United States v. Bronson, the D.C. Court of Appeals 

ordered pretrial release on nonfinancial conditions for a robbery defendant, 

overruling another decision of a lower court. Bronson, a seaman apprentice 

in the United States Navy, did not meet the point scale requirements for ROR 

rec~nmendation in the District of Columbia. He was also unable to post 

. .. the $2,000 bond set by the Court of General Sessions and affirmed by the 

District Court. 

The Court of Appeals recognized that bail decisions were "an attempt 
72 

to predict future behavior on the basis of present information." The court 

asserted that the "information on the accused's family and community ties, 

and on his employment record and past criminal record are generally given 
73 

Significant, even dominant, weight in making these determination." 

However, the court felt the criteria developed for the ordinary civilian 

case, may not properly measure the likelihood of appearance of a serviceman. 

After affirming the importance of criteria other than the charge, the court 

ruled that the stability provided by his military unit are "an adequate 

substitute for the civilian associations which he lacks," and ordered Bronson 
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released to the custody of his unit commander. 

Other Federal Appeals Courts have made rulings which involve the 

85 

interpretation of the Bail Reform Act. A COurt of Appeals case in the Eighth 

Circuit, DeCha:nplain v. Lovelace, concluded that "due process requires the 

government to bear the burden of proving the necessity for confinement or 
75 

lesser restrictions pending trial." Moreover, the Court directed the judge 

making the release decision "to provide the accused with a short statement 
76 

in writing of the basis for the decision" not to grant ROR. The Court 

said that the "govern~ent should have to justify any curtailment of liberty 
77 

since the accused is presumed innocent. II Clearly, the Court is saying "due 

process ll requires the burden of proof to deny pretrial release to be on the 

government. It also requires th~ decisionmaker to provide in writing to the 

defendant the reasons for his detention. There have also been many other 

lower federal courts which have held that reasons for imposing pretrial 
78 

restrictions must be spelled out in writing. However, there have been no 

Supreme Court cases ruling on the criteria set out in the Bail Reform Act. 

Justice Douglas, in his Circuit Justice capacity, did order a defendant to be 

released on bail while awaiting appeal of his conviction because of his strong 

community ties. However, the question before him was not whether the criteria 
79 

had been applied properly, but whether the defendant's appeal was "frivolous." 

The majority of cases following the Bail Reform Act find fault with 

the setting of high money bail in cases where other forms of release would 

secure appearance. !vlany of the cases indicate that even for defendants 

appealing a conviction, more emphaSis should be put on community ties than 

prior record or charge. However, the courts have not found an accused is 

automatically entitled to ~e released, even if the size of the bond is the 
80 

, .. - condition ·,.Jhich is keeping the defendant detained prior to trial. For 
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instance in United States v. Melville, factual circumstance~ existed for 

which the Court found no reasonable assurance of appearance following release 

seemed possible and release pending trial was impossible. The Bail Reform 

Act has been interpreted to mean many defendants should be released on their 

own recognizance, but has not been interpreted to include the absolute 

right to release mentioned in Stack. 

A second group of cases following the Bail Reform Act interpreted 

and applied the provisions concerning dangerousness "to other persons or to 

the community." Legally, the Act restricted the dangerousness concerns to 

persons held in capital cases or to persons whose cases are on appeal. Yet, 

the concept of dangerousness is a central issue of pretrial release and is a 
82 

sub rosa decision criteria in many judges' decisionmaking. Even though the 

cases attempting to define dangerousness are not fully reviewed, the findings 

are mentioned to give some insight provided by cases that have wrestled with 

the concept of dangerousness. 

Concern for potential harm to witnesses or jurors, first articulated 

in Fernandez and Carbo, can be seen in several cases aft-er the passage of the 
83 

Bail Reform Act. In Bitter v. United States, the Supreme Court ruled a 

lower court could detain a defendant without bail in a noncapital case "to 
84 

ensure the orderly and expeditious progress of a trial." Two cases heard 

later in the U.S. Court of Appeals added the qualification that the defendant 

is entitled to a hearing to refute the charges that he would threaten the 
85 

necessities of judicial administration. The Bail Reform Act has been in-

terpreted as leaving intact a Court's power to protect its own proceedings. 

The more general concern of dangerousness to the community first 

found in Leigh is ad::lressed in attempts to interpret the provisions for 

releaSing defendants charged with- capital offenses and those awaiting appeal 
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of their convictions. Section 3148 of the Act gives no instructions on how 

to assess a defendant's p~tential danger, leaving the basis for such a 

process up to judicial interpretation. 

A brief exanination of the cases shows the concept of dangerousness 

is difficult to define. One U.S. Court of Appeals said in Leary v. United 
87 

States that the defendant must be predicted to engage in potentially 

dangerous "conduct," and not potential "advocacy," or use of the right to 

free speech. In this case the court overturned a District Court bail denial. 
88 

Another Federal Court of Appeals said in Russell v. United States that the 

defendant's prior convictions and arrests and his poor probationary record 

made him dangerous to the community. A Federal District Court allowed 
89 

denial of bail in United States v. Tropiano on the grounds of the nature 

of the offense, the defendant's previous convictions, threats of violence, 

and the alleged IIbad reputations ll of the defendant. In United States v. 
90 

Long, the defendant's performance on pretrial release and probation, his 

prior record of arrests, and the judge's assessment of the defendant's 

maturity led to a denial of bail. 

OF, Yet, defendants have been found to pose a danger when neither 

physical violence nor weapons were present. A Federal District Court, in 
91 

Uni ted States v. Erwing found that lithe community must be protected from 

violations which prey on the weakness of mankind. 1I For this reason and 

"in light of the known character and conduct of the defendant," the judge 

decided the com~unity should be protected from the narcotics' peddler by 
92 

denying him bail while awaiting appeal of his conviction. Another Federal 
93 

District Court ruled in United States v. Louie that the defendant, who had 

seven criminal proceedings pending against him in the California and Federal 

courts at once could be denied bail pending appeal bec8use of his "propensity 
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to commit crime generally even where pecuniary, and not physic~l, harm might 
94 

resul t. Jl 

The Federal cases interpreting the Bail Refonn Act give guidelines 

iin t'liO areas -- appearance and dangerousness. The Federal courts interpret 

the criteria such as family ties, employment history, and length of residence 

as having more weight than the offense charged and the prior record when 

determining which type of bail to give an individual. Though ROR is the 

preferred type of release in federal jurisdictions, the courts did not find 

a right to be released. Dangerousness in the Bail Reform Act was restricted 

to appeals and capital cases. Yet, even in these limited types of cases the 

problems associated with deciding when a defendant is dangerous are evident 

in the discrepancy in the definitions of dangerousness. 

;~:) :. A state court looking for guidance for interpretation of state laws 

would find the Federal Courts consider community ties to be the most 

important factors in deter!n~.ning likelihood of appearance. Dangerousness 

would be a concern only in limited types of cases, with no definite criteria 

for determining who can be considered dangerous. Although the Federal Court 

cases do not answer all of the questions raised about bail decisions, they 

supply some. guidelines for the decisionmaker. 

FEDERAL INTERVENTION IN STATE BAIL PRACTICES 

The Federal Court system can control State bail practices 

through the IIdue process" and "equal protection" clauses of the Fourteenth 

Amend~ent to the Constitution. The Eighth Amendment admonition against 

excessive bail, can be applied to the States by either of these clauses. 

By explaining briefly these two doctrines and giving a few prominent examples 

or their application to bail policy, the potential for Federal Court 
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interpretations of the rights surrounding bail decisionmaking ~ill become 

apparent. 

Three major positions have been developed to explain the due process 

clause of the Fourteenth Allendment. The strongest judicial position that 

would apply the Eighth Amendment and most of Federal bail policy directly 

to the States is the "total incorporation of the Bill of Rights to the 

states" through the "due process" clause of the Fourteenth Allendment. 

This position asserts that the IIdue process" clause mandated the total 

incorporation of the Bill of Rights to the states, which includes the Eighth 

Amendment. However, this position has never been accepted by a majority of 

the Supreme Court justices. 

The second position is "selective incorporation" of the Bill of 

Rights. Selective incorporation, accepted by a majority of the Supreme 
95 

justices since 1937, takes those rights that are "of the very essence 

scheme of ordered libertyll and are "so rooted in the traditions and 
96 

conscience of our people as to be ranked as fun::iamental" and applies 

Federal interpretation of these rights to the States. This position 

incorporates many of the protections in the Bill of Rights, but not the 

Court 

of a 

excessive bail clause. The Warren Court used this position to extend the 

protection of many additional parts of the Bill of Rights to state 

proceedings, but the retrenchment of the Burger Court away frQll the 

progressive direction of the Warren Court makes the possibility of new parts 
b ' , 97 
elng lncorporated in the near future improbable. 

The third judicial p0sition is that a "case-by-case ll determination 

should be made according to the "fair trial" rule. The fair trial rule 

rejects the idea that the Fourteenth Amendment "incorporated" the Bill of 

Rights. I t ns ead, a "case-by-case l
,' approach is taken to examine on its own 
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merit each individual claim of violation of due process of la'",.~ If the 

governmental action does in effect "shock" the conscience" or violate lIco..'1lmon 
98 

standards of conduct," then due process of law has been violated. Although 

not officially accepted as the position of the Court, the case-by-case 

approach is important because it is used for unincorporated parts of the Bill 
99 

of Rights. If the bail policies of a particular jurisdiction "shock the 

conscience" or violate "co..'1lmon standards of conduct," the Federal Courts 

might step in to remedy the situation using the case-by-case interpretation 

of the "due process" clause. 

The second constitutional doctrine that can be used to challenge 

State bail laws is the "equal protection of the law" clause found in the 

Fourteenth Amendment. Challengers assert that the money bail system creates 

two classes of defendants: detained and released. The distinguishing factor 

between these two classes is wealth. Detained defendants cannot buy their 

freedom. Poor people claim they are being denied equal protection of the 

law because they are discriminated against according according to their 

financial status. 

The courts have traditionally used two standards of review, "strict 

scrutiny" and "rational basis" for examining equal protection questions. 

Under the rational basis standard, the state law or practice need only 

rationally relate to a legitimate state interest. This standard strongly 
101 

preS~'1les that a statute is valid. Under the strict scrutiny standard, 

the govern'1lent must sho'''' a "compelling state interest l1 which cannot be 

realized through a less restrictive alternative. The Courts use strict 
102 

scrutiny if the law discriminates on the basis of a "suspect class" 

or infringes upon a "funda:nental rightll which is constitutionally 
103 

protected. 'tlhether the strict scrutiny standard or the rational basis 

\ , 



91 

standard is used is crucial to exte~t of protection afforded rights under the 

equal protection dause. Almost any state practice concerning bail could pass 

the rational basis standard, but the "compelling state interest" necessary for 

the strict scrutiny standard could invalidate many state bail laws. 

Although the Supreme Court has not held that wealth per se is a sus-

pect classification, the Court has indicated that "lines drawn on the basis 
104 

of wealth or property, like those of race, are traditionally disfavored." 

In 1973 the Court rejected wealth as a suspect classification in San Antonio 
105 

Independent School District v. ROdriguez. However, the narrow lnajority 

(five to four) and the dicta in the opinion indicate that in the future 

some types of wealth-based discrimination may apply the strict scrutiny test. 

In Rodr:ig aez the Court held that "district property wealth," as 

taxed to finance public education, is not a suspect classification. The 

Court said the "poor Jl as defined in Rodriguez were "a large, diverse, and 

amorphous class,JI implying that a better defined group of poor might be a 
106 

suspect class. The Court also implied that a wealth classification which 

effectively discriminates with respect to a more important interest would 
107 

call for the compelling interest test. The Supreme Court claimed it 

"has never heretofore held that wealth discrimination alone provides an 
108 

adequate basis for invoking strict scrutiny." The Court then added that 

"the child's superadded educational opportunity cannot compare in importance 
109 

to the prisoner's freedOOl." Therefore, wealth discrimination in 

conjunction with a right more important than a "superadded education," 

perhaps pretrial release, might require the strict scrutiny test. 

The Court has shown in previous cases that it is sensitive to 

discrimination based on wealth when a defendant's rights are involved. In 

Griffin v. Illinois the Court invalidated a statute which required all 
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defendants, including indigents, to pay for transcripts of the~r trial 
110 

proceedings which were needed for an appeal. The Court has also struck 

down two different statutes which subjected indigents to incarceration only 
111 

because they were unable to pay a find. These cases indicate that at 

the present the Court might not be using either of the two traditional tests 

for classifications based on wealth when criminal rights are involved, but 

is using an ambiguous "middle level" test. 

d The Supre~e Court has not held that release prior to trial is a 

fundamental right. A statutory right bail exists in almost every 
112 

jurisdiction, but this right to bail has not been defined as a fundamental 

right to release that would be forced to meet the "strict scrutiny" 

standards of the equal protection clause. However, there are some lower 

federal court cases that have extended the presumption of innocence to mean 

pretrial punishment is a violation of a fundamental right, and therefore 

pretrial detention has been found to be unconstitutional. 
113 

Ackies v. Purdy, a District Court case, uses both the due process 

clause and the equal protection of the law clause to change a local bail 

policy. This class action suit challenged the use of master bond schedules 

for setting .of bail in Dade County Florida. Rather than releasing defendants 

that were good risks to come to court on their own recognizance, Dade County 

set an automatic bail according to the offense charged. The result was the 

creation of two categories of defendants: "One group, able to afford the 

master bond bail immediately secure their release. The second, unable to 
114 

post the master bond bail, remain incarcerated." 

First, the Court said that the defendants had been denied due process 

of law because lithe setting of master bond lists deprives defendants of an 
115 

opportunity to be heard." The·Court quoted Stack in stressing that the 
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function of bail was to assure the presence of the defendant by fixing 

bail for an individual defendant based on standards relevant to that purpose. 

The Bail Reform Act was quoted in a footnote as providing the relevant stand

ards. The District Court, in order to avoid violating the due process clause, 

a jurisdiction must provide an opportunity for a hearing to determine if the 

defendant meets the standards relevant to assuring appearance. 

Second, the Court held that the defendants had been improperly 

discriminated against because of their poverty. Stating that "the right to 

pretrial release under reasonable conditions is a fundamental right," the 

Court said "its constitutionality must be judged by the strictest standards 
116 

of \-lhether it promotes a compelling state interest. Since a poor man 

with strong ties would be more likely to appear in court if released on his 

own recognizance than a man with cash and no community involvement, the Court 

said "the classification fails to meet the traditional test for equal 
117 

protection." 
.... 

\ . In Ackies v. Purdy, a Federal Court struck down the Dade County policy 

of setting money bail for all defendants. Using both the due process clause 

(the fair trial rule) and the equal protection clause (discrimination based 

on wealth affecting right to pretrial release) the District Court changed the 

bond policy of the local jurisdiction to force it to increase its use of 

nonfinancial bail. This case shows the Federal Courts will force a local 

jurisdiction to consider releasing each defendant on his own recognizance. 
118 

Pugh v. Rainwater is another prominent case in which a Federal 

court interfered with the state policies of bail decisionmaking. A Fifth 

Circuit Court of Appeals decided that indigent pretrial detainees were being 

deprived of Fourteenth k~endment equal protection of the law. In the first 

hearing of the case, the Court decided that when a judge sets money bail in ~ 
1 t 

'I 
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Florida he creates two classes of defendants: those who can p'ay for their 

pretrial freedom and those who cannot. The Court said this type of 

classification must be "strictly scrutinized under the equal protection 

clause" because it discriminates against indigent defendants and "affects 

their funda~ental rights to be presumed innocent and to prepare an adequate 
119 

defense." 

The Court also said that although Florida has a compelling 

interest in assuring a defendant's appearance at trial, "money bail is not 

necessary to promote that interest because the bail bondsman system 
120 

eliminates the basic premise behind such bail." The Court said that since 

a defendant did not have the premium he paid a bonds;nan returned to him, 

setting money bail did not help assure the defendant's presence in court. 

The Court did not say that money bail would never be necessary to assure 

a defendant's appearance. The Court held that equal protection standards re

quire "a presumption against money bail and in favor of those forms of release 
121 

which do not condition pretrial freedom on an ability to pay.ll 

However, the Fifth Circuit Court of Appeals, sitting en banc, vacated 

parts of the earlier ruling in a rehearing of the appeal. The majority in 

the rehearing accepted the principles applied to indigent defendants and 

agreed that strict scrutiny and a compelling governmental interest were 

the proper tests. However, the presumption for release on nonfinancial 

conditions was not upheld. The majority in the rehearing held that a new 

.Florida Supreme Court rule which left lito the sound discretion of the judge 

to determine the least onerous form of release which will still insure 
122 

appearance" met Fourteenth A'Tlendment requirements. Since the record 

before the Court contained only evidence of practices of discrimination 

before the adoption of the new ruling, the majority opinion said the present 



95 

case could not be used to require a "presumption for release o!l nonfinancial 

conditions." the court reasoned that in some circumstances monetary bail 
123 

might be "less onerous," and left the Florida Supreme Court rul e intact. 

The Court in Pugh expanded the view taken by the Supreme Court in 

Griffin to include cases about pretrial release. Evidently, strict scrutiny 

is the standard to be used in the Fifth Circuit when a classification is made 

on wealth in connection with fundamental rights in criminal trials. The 

Fifth Circuit in Pugh includes the bail system as one of these fundamental 

rights because of the effects of pretrial release on the fundamental rights 

to be presumed innocent and to prepare an adequate defense. Whether the 
12lJ 

Supreme Court will embrace this expansion, however, remains to be seen. 
125 

In Alberti v. Sheriff of Harris County, Texas, a District Court 

held that overcrowding in the county jail led to conditions of confinement 

that violated the due process clause of the Fourteenth Amendment. A program 

utilizing ROR was the major part of the Court order to remedy the situation. 

The Court said that the state lacked authority to punish pretrial detainees, 

and that the "inhu:nane overcrowding of inmates" and the ·unnecessary detention" 
126 

was in "violation of the law." Although there are other cases concerning 

the deplorable conditions in local jails, Alberti is of special interest 

because the judge ordered changes in the Pre-Trial Release Agency to increase 

the use of personal recognizance to reduce the overcrowding in the county 

jail. 

Harris County (which includes the City of Houston) already had a 

Pre-Trial Release Agency responsible for recommending ROR for defendants, 

but the political environment in the County had kept the Agency from being 

a viable element of the criminal justice system. The decision compared the 

consequences of the failure of the Agency to be effective to the success 



of the Manhattan Bail Project. Using this comparison and a s~rvey of 
127 

96 

the changes ordered by other Federal District Courts, the judge ordered 

specific changes in the operation and policies of the Agency in Houston. 

The Pre-Trial Release Agency was ordered to develop a uniform objective point 

system designed to reduce "to a minimum the refusing of 'ROR' bonds on 
128 

'hunches' ." The Agency was ordered to evaluate every defendant as to 

his eligibility for ROR. The Court even suggested a minimum of ten 

full-time interviewers. Every defendant was to be informed of a right 

to be interviewed by the Agency for ROR and the City Jail was to be 

responsible for providing an interview area that gave the Agency immediate ac-

cess to the prisoners. Finally, in an effort to improve the image of the 

Agency by reducing the ROR nonappearances, the Court ordered the Agency to 

send defendants a notification postcard a week prior to each court date and 

to require defendants to report in to the Agency office one hour prior to 
129 

each court appearance. The detail of these changes for the Pre-Trial 

Release Agency show the judge felt the Harris County jurisdiction was 

vastly under-using the ROR bail option. By ordering the" system to make 

greater use of ROR, the judge expected to alleviate the overcrowded conditions 

in the jail. 

In a paragraph in the appendix of the opinion the Court explained 

its philosophy of bail: 

The pre-trial release system should 
operate to make the community safer 
and to eliminate arbitrary bond 
decisions by shifting the focus of 
the evaluation scheme from an ab
solute reliance upon ability to pay 
and type of offense charged to two 
more relevant criteria: safety 
of the community if the person is 
released; and likelihood of the 
person's appearance in court if 
released on recogniz~nce.130 
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The Court recognized that the reliance on money bail in the ju.:-isdiction was 

not meeting either of the two purposes that a bail decision can be based upon. 

The Court found that money bail set according to the type offense charged 

failed to detain dangerous defendants and might detain defendants likely to 

appear in court. The Court does not explain in what context the "safety of 

the community" criteria are to be used, but one would assume their application 

would be limited to capital cases and to cases in ltlhich iii tnesses or jurors 

are threatened. 

Whatever the role for appearance and dangerousness concerns, the 

District Court has imposed standards for ROR on the Harris County juris-

diction. In a case brought to the District Court under the due process 

clause, the reliance on ability to pay and offense charge is condemned, 

replacing these criteria with new ones which are implemented by the court or-

der. The court order imposes upon Harris County a system to which emphazises 

the role for ROR. This system is similar to the type program used in 

Federal jurisdictions. The Alberti case shows that a Federal Court will 

step in and make a jurisdiction use ROR as a bail option-if the Court feels 

conditions warrant this type action. 

QUASI-LEGAL SOURCES 

Official "advisory" guidelines are the ~'inal source included in 

the search for formal guidelines for bail decision~aking. The advisory 

guidelines are attempts to define the legal and philosophical tenets for 

bail policy. Although advisory guidelines do not have the impact of law, 

they are supposed to be ideal policies and are often cited in legal 
131 

opinions as support for court decisions. Two advisory guidelines are 

revie~ed to show the stand3rds th2Y set for pretrial release. 
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One source for guidelines applicable to ROR is The America~ Bar 
132 

Associations Standards Relating to the Administration of Criminal Justice. 

The ABA standards are the suggested policies and the comments of the members 

of the American Bar Association It/ho are interested in the improvement of the 

American Criminal Justice System. 

The Standards states that the law favors releasing all defendants. 

Detention is described as 

harsh and oppressive in that it 
subjects persons whose guilt has 
not been judicially established 
to economic and psychological 
hardship, interferes with their 
ability to defend themselves, and 
in many cases, deprives their families 
of support. Moreover, the maintenance 
of jailed defendants and their families 
represents a major public offense.133 

In the "commentary,1I the standards points out that demonstrating beyond 

a reasonable doubt that a person is guilty is a basic premise of our 

criminal justice system •. TheStandards claim that depriving a defendant of 

liberty pending trial is !!contrary to this premise,!! and the injustice which 
. 134 

results when a defendant "is acquitted after eventual trial is obvious. 1I 

In addition, the ABA Standards proposes that "it should be 

presuned that the defendant is entitled to be released on his or her own 
135 

recognizance. 1I If this presumption is to be overcome, it should be 

by finding that there is a sUbstantial risk of nonappearance. In determining 

this risk, the standards suggests the judicial officer take into account 

the community ties, prior record, and the nature of the charge, but only 

insofar as the charge is relevant to the risk of nonappearance. The 

Standards also proposes that if a judge decides that ROR is unwarranted, 

he should include in the record·a statement of the reasons for his decision. 
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The Standards suggest every jurisdiction should have a. Pretrial 

Services Agency. These agencies would conduct pre-release investigations to 

provide judicial officers with decisionmaking information, insure the 

defendants are adequately supervised, and provide or coordinate counseling 

and other post-release services. The agency would be designed "to avoid 

pretrial incarceration while protecting the legitimate interests of the 
136 

community. 

Although the Standards say that release on monetary conditions might 

be necessary to assure the defendant's appearance in court, it stresses that 

some form of nonmonetary conditions should be used if it will reasonably 

assure appearance. Monetary conditions should not be set "to frighten or 

punish the defendant, placate public opinion, or to prevent anticipated 
137 

criminal conduct." 

The ABA Standards provide for pretrial detention, but only after a 

judicial hearing. The detention should be after a "clear and convincing" 

sho~ing that the "safety of the community, the integrity of the judicial 
138 

process, or the defendant's appearance cannot be reasonably assured" 

by any other possible method. The suggestion does say that a defendant 

should not be held on a generalized prediction of dangerousness, but only 

when he has committed new crimes or violated terms of his release. 

The ABA Standards suggest a defendant should be released and that 

release on recognizance is the preferred form of release. Although the 

-standards offer other types of release, even preventive detention, the 

requirements set forth for these other forms are strict enough that if 

the guidelines are followed, a majority of the defendant population could 

have ROR. 

Another source for ROR gu-idelines is the Perfor:nance Standards and 
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Goals for Pretrial Release and Diversion. This is an effort by the 

National Association of Pretrial Services Agencies,(NAPSA) to establish stand-

ards for the implementation of sound release practices. The standards are 

"intended to represent realistically achievable goals ••• without 
140 

sacrificing fundamental principals of justice." 

The NAPSA standards were similar to the ABA standards. The NAPSA 

Standards and Goals stated that there should be a presulnption of release on 

own recognizance of a defendant, that no defendant should be detained prior 

to trial on the basis of inability to meet financial conditions, and that 

community ties, prior record and other individualized factors should be 

the criteria used by judicial officers for decisiorunaking. The NAPSA 

also suggests Pretrial Services ,Agencies be established to fill investigative 

and supervisory roles, and that due process hearings be required if a 
141 

defendant must be detained. 

There were some differences between the two standards. Unlike the 

ABA standards, NAPSA standards suggested that at the initial appearance "the 

prosecution should have the burden of rebutting the presumption of release 
142 

on personal recognizance." The NAPSA standards also differ from the ABA 

standards on the criteria necessary to find that a defendant may be detained 

prior to trial. In addition to the circunstances suggested by the ABA stand-

ards, the NAPSA standards propose that a defendant who has been convicted of, 

or has a pending charge of flight to avoid prosecution or has expressed or 

implied an intent to flee may be detained. TIle NAPSA standards also suggest 

allowing detention if the defendant if the defendant has been convicted of a 

crime of violence within the past ten years. Allowing more possibilities for 

preventive detention is an example of the NAPSA intention of setting "realist

ically achievable goals." The NAPSA allows more possibilities for detention, 
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but requires a dUe process hearing and shifts the burden of proof to the 

prosecutor. The NAPSA is suggesting a method intended to protect the funda

mental rights of the accused, but still consider the safety of the community. 

( The two advisory guidelines that are reviewed based their standards 

on previous statutory and case law, as well as tenets of jurisprudence. 

Therefore, the advisory guidelines can be seen as summaries of the legal 

framework for bail decision~aking. The two guidelines reviewed has some 

minor discrepancies, but both found a dominant role for the ROR bail option. 

SU1~MARY 

The legal sources show that there are three state interests behind 

bail decisions and pretrial release. The first State interest is releasing 

the defendant to keep him from being punished before his trial. The second 

State interest is assuring his appearance at the trial. The last, and most 

controversial State interest is protecting society from dangerous defendants. 

Although some legal sources do make a perception of dangerousness a reason to 

deny bail, none of the legal sources make it a consideration in a determina

tion of type of bail or amount of money bail. Therefore, \.Jhen a judicial 

officer does set bail, whether a defendant is likely to appear in court is the 

only acceptable governmental purpose. 

The legal sources establish a number of criteria for judges to use 

when deciding whether a. defendant is likely to appear in court. The 

defendant's prior record, financial resources, community ties and offense 

charged are some of the more important criteria. The legal guidelines also 

make the community ties criteria the most important. These legal criteria 

for determining the likelihood of appearance supposed to be the basis for 

deciding if a defendant is be released on his own recognizance. 
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The legal sources give release on recognizance a favored status as , 

a bail option, indicating it should be the dominant form of bail. Unless 

the 'above criteria show a defendant is likely to flee, he is to be released 

on his o~n recognizance. Since the law creates a presumption that a defendant 

will be released on his own recognizance, a judicial officer must find that 

the criteria indicate the defendant will not appear in Court if given ROR. 

Even in these instances, legal sources indicate that restrictive conditions 

such as part-time detention should be considered before money bail is resorted 

to. , , ' 
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CHAPTER IV - WHAT SHOULD HAPPEN 

This chapter estimates how many defendants should be released on 

their O'ffin recognizance in the Memphis-Shelby County Criminal Justice system. 

Since the defendants arrested on criminal charges in Memphis-Shelby County 

are released or detained ·~nder Tennessee state law, the Tennessee Constitu-

tion, statutes, and cases are examined first. Then, the Tennessee law is 

compared to the findings of the literature review in Chapter II and the 

Federal Legal analysis in Chapter III. At the end of this chapter, these 

three sources will be used to address the role of ROR in the Memphis 

pretrial release policy. 

The Tennessee Constitution provides that "all persons shall be bail-

able by sufficient sureties, unless for capital offenses, when the proof is 
1 

evident or the presumption great." An examination of state cases shows 

the Tennessee Supreme Court has interpreted this constitutional clause 

to mean "that the right to bail in all cases has been regarded as fun

damental" and has declared that except for capital cases "the constitu-
2 

tional-guarantee of the right to bail contains no exception." Even 

though the United States Constitution has not been interpreted as granting 

a right to bail, the Tennessee Constitution contains this right. Therefore, 

unless the charge is first degree murder, a Memphis judge must set bail 

for every defendant. 

Furthermore, the Tennessee Constitution states "that excessive 
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3 
bail shall not be required." . Only one case from an Appeals Court in 

Tennessee has interpreted the phrase "excessive bail." In State ex rel. 
4 ---

Hemby v. O'Steen, the Tennessee Court of Criminal Appeals ruled that the 

defendant was illegally detained by excessive bond. Although the defen-

dant was originally charged with assualt with intent to commit first

degree murder, the grand jury indicted the defendant for involuntary man

slaughter and aggravated rape. The General Sessions Judge originally fixed 

bond at $25,000, which after a bail hearing, the trial judge in the Circuit 

Court retained. After the defendant had been confined three months due to 

to his inability to post his $25,000 bond, the Criminal Court of appeals 

ordered his bond reduced to $2,000 on the involuntary manslaughter and 

$1,000 on the aggravated assualt charge. 

The Criminal Court of Appeals ·based the decision on the excessive 

bail clause in the Tennessee Constitution, saying that it was "unconsti-

tutional to fix excessive bail· to assur.e that a defendant would not gain 
5 

his fr eedom ." The Court recognized that some previous Tennessee cases 

made the right of a convicted felon to bail "subordinate to the public 

peace and well being of society." However, these cases are "limited to 
6 

the denial of bail after conviction." The Court said if the trial 

judge deemed that the among of money bail was not sufficient to assure 

the defendant's appearance, "he may impose any reasonable and proper 
7 

conditions he deems necessary." In a footnote, the Court of Criminal 

Appeals suggested the A~erican Bar Association Standards Relating to 
. -- --
Pretrial Release as providing "excellent guidelines for situations of this 

8 
nature." 

The Tennessee state legislature recently enacted into law reformed 
9 

bail legislation. "The Release ·From Custody and Bail Reform Act of 1978" 
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repealed the old Tennessee State bail statutes and replaced them with a 

neW state bail system modeled after the National bail laws. The new Tennes

see statutes state that "before trial all defendants shall be bailable by 

sufficient sureties except for capital offenses where the proof is evident 
10 

or the presumption great." A defendant who is awaiting an appeal after 

being convicted "may" be admitted to bail in most cases at the discretion 

of the judicial officer. However, a defendant who has been convicted for 
11 

a Class X felony shall not be released on bond "in every circumstance 
12 

and without exemption." Therefore, the Tennessee statutes also provide 

the right to bail for a defendant in Tennessee, unless he is charged 

with a capital offense or awaiting an appeal after conviction. 

The new Tennessee statute also states that "any person charged 

with a bailable offense may • • • be ordered released pending trial 

on his personal recognizance or upon the execution of an unsecured appear-
13 

ance bond." The statute gives the following criteria to be taken into 

account to determine whether or not a defendant will appear as required 

and shall be released on his own recognizance: 

(a) The defendant's length of residence in 
the community; and 

(b) His employment status and history and 
his financial condition; and 

(c) His fa;nily ties and relationships; and 

(d) His. reputation, character, and mental 
cond=. ~ion; and 

(e) His prior criminal record including 
prior releases on recognizance or bail; 
and 

(f) The identity of responsible members 
of the community who will vouch for 
defendant's reliability; and 
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(g) The nature of the offense and the 
apparent probability of conviction 
and the likely sentence, insofar as 
these factors are relevant to the risk 
of nonappearance; and 

(h) Any other factors indicating the defen
dant's ties to the community or bearing 
on the risk of willful failure to apear.14 
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t 
If the person setting bail finds that a defendant does not qualify 

for a release upon recognizance under the above criteria, then he is to set 

"the least onerous conditions reasonably likely to assure the defendant's 
15 

appearance in court." These conditions include one or more of the fol-

lowing: 

(a) Release the defendant into the care 
of some qualified person or organiza
tion responsible for supervising the 
defendant and assisting him appear in 
court 

(b) Place the defendant under the super
vision of an available probation 
counselor or other appropriate public 
official. 

(c) Impose reasonable restrictions on the 
activities, movements, associations 
and residences of the defendant. 

(d) Impose any other reasonable restriction 
designed to assure the defendant's 
appearance, including but not limited 
to, the deposit of bail pursuant to 
section 40-1217.16 

Section 40-1217 reads that "absent a showing that conditions on a release 

on recognizance will reasonably assure the appearance of the defendant 
17 

as required," the judge setting bail shall set money bail. The statutes 

further instruct that bail "shall be set as low as the court determines is 

necessary to reasonably assure the appearance of the defendant as re-
18 

quired ." 
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The statute reads that a judicial officer must consider ROR first, 

setting financial conditions only when other conditions will not assure 

the defendant's appearance. Although there are no cases in Tennessee 

which interpret this policy, other state courts and federal courts have 

interpreted similar statutes as establishing release on recognizance as 

the presumptive form of relief. These cases put the burden of proof of 
19 

likelihood of failure to appear on the prosecution. Therefore, a judge in 

Memphis should presume each defendant is to be released on his own recog-

nizance. He should only set money bail when the criteria in the law indicate 

this "onerous condition" is necessary. 

The Tennessee laws have obviously been influenced by the bail reform 

movement. The Constitution and the statutory law contain an explicit 

right to bail for most defendants. In . addition, appearance is the only 

state interest allowed in bail decisions • . "The Release From Custody and 

Bail Reform Act of 1978" does not give defendant dangerousness as a cri-

terion when setting bail. The case interpreting the excessive bail 

clause makes clear that high money bail cannot be set to detain a defen-

dant a judge perceives as dangerous. 

The decisionmaking criteria that are suggested in the 1978 Act 

are similar to the criteria originally used by the Vera Foundation. 

Community and family ties are emphasized, with the offense charged 

relegated to consideration only when it is "relevant to the risk of 

nonappearance." However, the prediction studies showed that many of 

the criteria measured by a Vera-type scale were not related to appear

ance, the only stated purpose given in the statute for bail decisions. 

The lack of predictive ability of these characteristics suggests that 

for a defendant to be denied ROR, he should have no community or family 



ties and no responsible member of the community to vouch for him, or he 

should have been undependable during prior releases. 
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The conditions in the Act also give a favored place to increased 

supervision over money bail. The decisionmaker is instructed to impose 

"the least onerous condition." Several methods of increasing supervision 

are offered before the imposition of money bail. This section of the 

law implies the Tennessee legislators were conscious of the pretrial 

punishment given defendants who must meet money bail. 

The Tennessee "Release From Custody and Bail Reform Act of 1978" 

is similar to the Federal "Bail Reform Act of 1966." The Federal court 

cases repeatedly interpreted the Federal legislation as putting more em

phasis on the community ties than on the prior record or the charge, even 

when setting bail for a defendant appealing a conviction. The Federal 

Courts also said that the burden of proving a defendant should not be re

leased on his own recognizance,is on the government. The judge was re

quired to spell out in writing his reasons for setting money bail. Al

though the Tennessee Appeals Courts have not ruled on these issues, state 

courts usually look to Federal decisions for guidance. 

Tennessee has provisions in both its Constitution and statutes 

protecting a right to bail. This state right to bail appears to be 

stronger than that provided by Federal law. Although state court cases 

have not found a right to pretrial release, state law does not permit a 

general concern for a defendant's dangerousness of some Federal cases indi

cate Federal law allows. Therefore, if the State law does not secure a 

right to pretrial release, at least more defendants should be released 

under State law than might be under Federal law. 

The literature review suggested that setting money bail is pun-



116 

ishing a defendant who is presumably innocent. Therefore an effort needs 
~ 

to be made to maximize the number of defendants released on their own 

recognizance. No study has ever released every defendant in a jurisdic

tion, thus, Monahan's idea that there should be more true 

positives than false positives is hard to discuss. Since the prediction 

studies have been unable to even approach predicting fifty percent of 

the defendants who would fail to appear, the acceptance of this principal 

might mean money bail would be totally discarded. In fact, the NAPSA 

suggests that financial conditions should be eliminated. 

The Walker type rules are also hard to apply to bail decisionmak-

ing. Yet, here more conservative ideas appear more easily implemented than 

totally discarding money bail. If the Walker rules were applied, only 

defendants for whom the government has- a strong interest in the defendant's 

trial and in which there is a strong reason to suspect the defendant might 

flee would have money bail set. A strong government interest could be 

interpreted as violent crimes, or felonies against a person. This type 
20 

of crime accounts for 25 to 30 percent of the felonies in Memphis. Past 

studies show defendants charged with serious crimes are more likely to appear 

than defendants charged with lesser crimes. Ho~ever, for the sake of the 

discussion,these defendants are the ones in whom the government will have a 
Ilstrong interest." If half of these defendants have no community ties 

whatsoever, or have failed to appear in the past, or express an intent to 

flee, money bail will probably be set for a small fraction (15%) of the 

total defendant population. In fact, if the government is assumed to 

have a strong interest in all cases, the number of defendants who would 

have sho'..;n a propensity to flee would still be 10''';. A great 

majori ty of the defendants could- be released on their mm recognizance. 



An estimate of 75 percent of the defendants having ROR set as their bail 

appears to be a reasonable estimate of the proper rate under tnese 

assumptions. 

Suggesting that all or even 75 percent of the defendants in 

Memphis should be released on their own recognizance sounds idealistic. 
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A more pragmatic and concrete approach would be to look at other progress

. sive jurisdictions with similar bail laws. Al though every jurisdiction 

is unique, a gross figure such as the proportion of defendants released 

on their own recognizance from another jurisdiction should be comparable 

to the Memphis jurisdiction. 

t Washington, D.C. and Dade County (Miami), Florida both have bail 

laws similar to Memphis, Tennessee. In Washington, 62 percent of the felony 
21 

defendants are released on their own recognizance. In Dade County 
22 

55 percent of the felony defendants are given ROR. Under Tennessee's 

progressi ve bail la"ls, one would expect to find a similar nurnber of defen-

dants released on their o~n recognizance. 

The discussion in this chapter has been purely speculative, but 

should be useful in evaluating the Memphis-Shelby County Criminal Justice 

System. First, the Tennessee law .was ~hown to be reform oriented. The 

presumption towards release on recognizance, the right to bail, and the 

excessive bail clause suggest that Tennessee law requires for ROR to 

be the predominant form of bail. 

Next, in light of the progressive orientation of the Tennessee 

law, three proposals for release rates were made based on the fra~ework 

from the previous chapters. The first proposal suggested a radical al

ternative, releasing all defendants on some form of nonfinancial bail. 

The second proposal was more moderate; establishing strict rules which 
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require a clear reason for im~osing money bail. A rough estimate of three

fourths of the defendants released on their own recognizance w~s made for 

this proposal. The final proposal was based on the release rates found 

in other jurisdictions. This proposal was the most conservative of the 

three. Based on the release rates in other jurisdictions, one would expect 

to find at least half, or 50 percent, of the felony defendants released 

on their own recognizance by the Memphis courts. Since the third pro;.. 

posal is the lowest, it is used as the criterion for evaluating the 

Memphis-Shelby County bail decisions. Any of the three proposals 

could be used. However if the memphis system does not at least match 

this lowest proposal, the bail decisions in Memphis need to be changed. 
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CHAPTER V - ~mAT IS HAPPENING 

This chapter describes the bail decisionmaking process, the 

bail outcomes of defendant, and the success of bail decisions in terms of 

appearance. Since comparative data is necessary to understand the im

pact of ROR, all types of bail and their outcomes are examined. Due to 

resource limitations, only a cursory look at appearance rates is made 

and no information concerning rearrest rates is given. However, since 

the chapter is intended to explain what bail decisions are made and to 

lay the groundwork for later analysis, the information omitted is not 

essential. 

The cases upon which this examination is based, felony cases in 

Memphis , involve a two-tiered court system. The City Courts have juris

diction over the Preliminary Hearing to which every defendant has a right. 

This hearing must take place within thirty days after the defendant's City 

Court arraign~ent, the initial court appearance in which he is advised of 

the charge. After the Preliminary Hearing is disposed of by the City Court, 

jurisdiction over the case switches to the County which has the Criminal 

Courts and other facilities necessary to handle felony jury trials. 

The discussion is also limited to individuals arrested on felony 

charges within the city limits of Memphis. The misdemeanor cases are ex

cluded because in t"lemphis most misdemeanor cases automatically have bail 

set at fifty dollars, an amount almost all defendants can post. Although 
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some defendants charged with misdemeanors are released on their own re_ 

cognizance, this number compared to the total number of misdemeanors is 

small. Cases outside of the Memphis City limits are also excluded because 

comparatively few people are arrested in Shelby County but not within 

the city limits. Including the small number of defendants fr~~ the general 

jurisdiction of the county would not add significantly to the discussion 
. , 

but ".[QuId complicate the explanation. 

CITY BAIL OUTCOMES 

Before bail is set, a defendant must enter the criminal justice 

system. A person may be arrested by a police officer at the scene of an 

alleged crime, by an officer because he matches a description of a wanted 

person, by an officer because a warrant was issued for the defendant's 

arrest, or after the defendant turns himself in upon learning the police 

are looking for him. After arrest, defendants are taken to the Memphis 

City Jail, locked up, charged, fingerprinted, and "booked". 

After the defendant is booked by the police the bail setting 

process begins. The quickest method of having bail set is for an individual 

who already has an attorney to direct his attorney to ask any of the eight 

city Court Judges to set bail for his client. Based on the information 

obtained about the defendant from the attorney, and possibly on informa_ 

tion obtained from the Police Department's Bureau of Identification about 

the defendant's prior record, the Judge may set bail. However, judges 

are difficult to locate at times and some judges refuse to set bail for 

an attorney. Most defendants also do not have a private attorney when 

arrested. Toerefore, most bail decisions are not made in this manner. 

Defendants '..Jho have bail set in this manner have their arraignment the 
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next morning. 

A second method of setting bail is in the open courtroom as soon as 

Felony Court opens on week day mornings. The defendant is brought from 

the jail before the judge sitting in Felony Court for his arraign~ent and 

has his bail set at the same time. This method of setting bail is usually 

used for defendants arrested at night. The prosecuting attorney tells the 

judge the charge, the facts of the case fr~~ the arrest ticket, and the 

defendant's prior record. If Pretrial Services has interviewed the de

fendant, the PTS representative tells the judge the personal background 

of the defendant and the PTS recommendation for type of bail, if any. 

The prosecutor may agree with the PTS recommendation or may object and 

.... make a counter-recommendation for bail. If the defendant has a defense 

attorney, the attorney will make some comments. Hm..rever, the presence of 

a defense attorney at the initial bail setting in the courtroom is rare. 

Based on the information given .in the courtroom, the judge decides on the 

bail for the defendant. About one-third , of the felony defendants have 

bail set in this manner. 

The third method of setting bail occurs in the private office of 

the judge, in the Pretrial Services Office in the Police Building, or, if 

on a weekend, over the telephone. Bail is usually set in this manner at 

3:00 p.m. and 6:00 p.m. on weekdays and twice a day on weekends and holi

days. The PTS employee tells the judge the name of the defendant, the 

facts fro~ the arrest ticket, his prior record, the defendant's personal 

background if he was interviewed by PTS, and the PTS recommendation. 

The judge ma~es his decision solely on the information given him by the 

PTS employee. This meth:)d is used. for defendants arrested during the day 

or weekend, about half of the tot31 number of defendants. This method 
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of setting bail is intended to keep people frQ~ remaining in the City Jail 
. 

for long periods of time without having an opportunity to be released. 

Defendants who have bail set in this manner have their arraignment the next 

morning when City Felony Court is held. 

No part of the Criminal Justice System keeps complete records of 

which of the methods is used to set bail. The division of setting bail 

in the City Courts into three different methods is not official, but is 

based on personal observation and interviews with various actors in the 

system. Since information concerning the method used is not kept, the 

estimates of the proportion of bail decisions made through each method 

were based on the same observations and interviews. 

Whichever method of setting bail is used, a felony defendant can 

have one of several types of bail set by a judge. The most common type is 

money bail. Although almost always a surety bond, a judge might specify 

that money bail be cash. Most ,defendants obtain release on a surety bond 

by getting a friend or relative to pay a professional bondsman a premium 

to sign for the defendant's release. Since some defendants cannot even 

afford the ten percent fee bondsmen demand or cannot find a bondsman 

willing to take them as clients, there are defendants who have bail set, 

but are not released. A second type of bail is release on recognizance 

upon a Pretrial Services recommendation. If PTS decides the defendant will 

be a "good risk" to appear in court as necessary, PTS recommends ROR to the 

judge. A judge might then release the defendant, under the supervision of 

the Agency on the defendant's written promise to appear. 

A third type of bail is a combination of the first two. For some 

defendants PTS will ask the judge to reduce the surety bond and release 

the defendant under the supervis'ion of Pretrial Services. This type of 
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bail is usually used for defendants who meet the PTS requirements for ROR 

recommendation, but ROR is deemed not appropriate. Either the' judge or PTS 

may decide the qualified defendant should not be given ROR. Interviews 

Suggest the seriousness of the case is the main reason for such a determin

ation. 

A fourth type of bail is unsupervised ROR. Some defendants are 

released on their own recognizance after their attorney talks to the 

judge. A judge on his mom discretion may grant ROR to any defendant. 

These defendants are usually not supervised by PTS. 

A final option available to a judge is to set no bail. No bail 

can be set if the defendant is charged with first-degree murder, the only 

capital offense in Tennessee, or if the defendant has a JlholdJl on him for 

escaping fro~ prison or violating parole. Defendants who do not have 

bail set are detained unless the judge later sets bail they can post at 

another court appearance. 

The following information descriQes the bail outcomes of felony 

defendants in Memphis City Court. Figure 5.1 provides the proportions of 

the different types of bail set in Memphis. This information is based 

on the initial bail decision. If information on the initial decision was 

not available, the criminal justice sy'stem computer was checked to deter

mine if the defendant was released on bail. Since the computer only shows 

the type of bail set for a defendant who is released, there was no infor

mation on the bail set for 2.5 percent of the defendants. Personal obser

vation and interviews suggest that most of these defendants originally had 

no bail set. The judge in most of these cases wanted to wait til the ar

raignment to set bail. Since most of the cases in which the records said 

Hno bail setH also had bail set at a later court appearance, the defendants 
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for whom no information was available are grouped with the defendants for 

whom the records showed no bail set. In addition, all defendants who had 

to meet some financial condition to be released are grouped together. 

N = 1851 

FIGURE 5.1 

THE DISTRIBUTION OF TYPES OF BAIL 

5% (84) No bail set 

~===::::::===J., 270 (35) ROR without 
PTS recommendation 

Figure 5.1 plainly shows money bail is set for a great majority of the felony 

defendants in :Vlemphis. ROR with a Pretrial Services recommendation is a 

large proportion of the bail decisions, but the defendants given this type 

of ROR combined with unsupervised ROR still do not amount to even half of 

the proportion of defendants given money bail. 

Table 5.2 provides the type of bail set and the proportion of defen-

dants 1,olho are actually released for each type. In this table money bail 

is divided into lInormalll and 1I1arge" bonds. The assumption was made that 

a judge may have been attempting to preventively detain a defendant with 

a large bond. Since noticeably few ~onds were set between $5,000 and 

$10,000, $10,000 was used as the cut-off point for normal and large bonds. 
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Only 6.3 percent of the money bonds were $10,000 or over. 

Table 5.2 shm'ls how many defendants were detained while their case 

was processed in City Court. Since many defendants who initially had no bail 

set later had bail set (in every instance here, money bail) a proportion of 

defendants in the no bail group were released. However, the criminal justice 

system computer does not show if a defendant had no bail changed to money bail 

unless he was able to post bond. The no bail column does not show if defen-

dants in th3t colu~n ~ere not released because of ability to post money bail 

or because no bond was ever set. 

TABLE 5.2 

The Types of Bail and Percentage of Defendants Released 

. Type of Bail 

Money Bail ROR no 
normal large PTS not PTS bail Total 

released 64 .• 46 100 100 14 72 
Custody 
Status 

not released 36 55 0 0 86 27 

Total = 100 100 100 100 100 100 
N = 254 22 152 5 29 462 

The table sho· .... s that in the "normal" bond group over a third of the defendants 

were unable to post their money bond. In the large bond group over one-half 

were unable to post money bond. 

The City Court bail outcomes of the defendants in terms of release 

is shown in Figure 5.3 
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FIGURE 5.3 

Release Outcomes of Defendants 

N = 462 

Except for those defendants charged with first degree murder or appealing a 

conviction, Tennessee law mandates that bail must be set for all defendants. 

None of the defendants detained in the City Jail are appealing a conviction. 

Only eight of the 128 detained defendants, or less than two percent of the 

entire sample represented in the figure, were charged with first degree mur-

der. Therefore, as 25 percent of the felony defendants in ;-1emphis wait for 

their case to be processed through City Court, they wait in jail unable to 

post their money bail. 

The defendants who ~ere unable to post their money bond were finally 

released from the jail for a number of reasons. They could be held to the 

state and transferred to the county jail, have their case dismissed, or 

plea bargain if the prosecution was \.Jilling to reduce the charge to a mis-

demeanor. If a defendant pleaded guilty, he could either be released from 

the jail for time served Jr t.r cmsf(~rred to the county to the County 'tlork-

house to serve his sentence. Tc1ble C). 4 1 i ves th,=se possible di sposi tio:1s 
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for the defendants who were never released tabulated against the number 

of days the sample of defendants spent in jail. 

TABLE 5.4 

City Court Disposition and Days in Jail 

Held to Dismissed Plead Guilty Plead Guilty Total 
the State Time Served Workhouse 

0-1 3 7 0 14 5 
2-3 10 2 0 0 6 

Days in 4-6 10 7 25 50 13 
jail as 
percentage 
of total 7-13 37 29 25 7 32 
defendants 14-20 13 29 0 8 17 

21-30 27 26 50 22 27 

Total = 100 100 100 101 100 
N = 70 42 4 14 130 

Although one~fourth of the defendants were unable to post money bail, 

many of them did not spend much time in jail. The first week is divided into 

three parts to give a fuller picture of ~he amount of time defendants spend 

in jail. 

Defendants who are held to the state either waive their Preliminary 

Hearing or have probable cause shown at their Preliminary Hearing. The 

fewer the number of days, the more likely it is that the defendant waived his 

hearing. The defendants who are held to the state are transferred to the 

County Jail. The defendants who have their case dismissed are released from 

the City J~il. The state has detained these defendants, half of them for 

more than two weeks, only to fail to prove probable cause at the Preliminary 

Hearing. 

The above table shows almost all of the defendants unable to post 

money bail were not released fr~~ jail for some other reason during the first 
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week. Comparative data on City dispositions for detained versus released 

defendants was not gathered. Yet, the days spent in jail by defendants 

unable to post money bond and their city dispositions shows that poor de-

fendants who have money bail set suffer consequences that defendants ~10 

can afford to post money bond do not suffer. The poor who have money bail 

set sit in jail, discriminated against according to their financial status. 

The defendants who initially have money bail set often stay in jail 

for a number of days before they are released. Table 5.5 shows the type of 

bail and days until release for defendants in Memphis-ShelbY County. The 

ROR defendants are included in the table so the days th~y spend in jail 

can be compared to the days money bail defendants spend in jail. 

TABLE 5.5 

Type of Bail and Days Until Release 

Type of Bail 
Money · . ROR 

Normal Large PTS Unsupervised No Bail Total 

0-1 49 40 97 80 25 71 
Days in 2-3 20 20 2 20 25 12 
jail by 4-6 14 20 0 0 7 
percentage 
of total 
defendants 7-13 14 20 0 0 50 8 

· 14-20 2 0 1 0 0 1 
21-30 1 0 0 0 0 1 

Total = 101 100 100 100 100 100 
N = 163 10 152 5 4 334 

The table shows that defendants who can afford to secure their release on 

money bail spend more time in jail than defendants released on their own 

recognizance. Not even half of the normal money bail defendants were released 

within 24 hours, while more than 95 percent of the ROR defendants were re

leased '>'Iithin 24 hours. Furthermore, in addition to the 35.8 percent of th~ 
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defendants who have normal bail set who cannot post bond, 27.2 percent of 

the defendants who can make their bail still spend a week or more in the City 

Jail. 

The small number of defendants in the large money bail, unsupervised 

ROR, and no bail groups make conclusions unreliable. There are, however, 

enough defendants in the relatively large normal money bail and Pretrial 

Services ROR groups for comparison. This c~~parison shows some defendants 

have trouble gathering the money needed to pay the bondsman's 10 percent fee. 

The fact that some defendant's who do eventually obtain release on money bond 

struggle to raise the necessary financial resources supports the earlier prem

ise that the defendants who can secure their release on money bail are pun

ished. Defendants who are released on their own recognizance, on the other 

hand, are released almost immediately after their bail is set. They do not 

remain in jail while friends or relatives try to pay a bondsman's fee. 

The n~nber of defendants who are sitting in City Jail even though they 

have had bail set is a problem. Over one-third of the defendants who 

have money bail set do not post bond before their case is disposed of in 

City Court. Other defendants remain in jail for days or weeks until a friend 

or relative can gather the money to pay the bondsman his 10 percent nonre

fundable fee. Almost all of the defendants who are given ROR usually leave 

the jail within 24 hours. The contrast suggests someone who is presumed 

innocent should also be. presumed to be released on his own recognizance. 

PRETRIAL SERVICES 

An important factor in the type of bail set is whether or not Pretrial 

Services interviews the defendant and makes a recommendation. A defendant 

cannot be disqu31ified from an interview by any type of charge, except con-
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tempt of court for a previous failure-to-appear. However, not every defendant 

is eligible for an interview. In the year beginning with July, 1979, and end

ing with June, 1980, Pretrial Services' records show that 59.5 percent of 

the City Court felonies were interviewed. 

Pretrial Services screens the defendants to be interviewed by using 

the information available on the criminal justice system computer and from the 

records of the Memphis Police Department Bureau of Identification. A de

fendant with a hold (which means the person is currently on parole or proba

tion or is wanted by another part of the criminal justice system) is usu

ally not eligible for an interview. Defendants presently on felony bond in 

either Criminal Court or City Court are also not interviewed. Defendants 

with one prior felony conviction within one year, two prior felony convic

tions wi thin five years, tltlO prior misdemeanor convictions wi thin one year, 

three prior misdemeanor convictions within two years, or two or more prior 

convictions for assignation are not interviewed. Defendants who have already 

posted ~ond are not interviewed. Furthermore, PTS does not interview defen

dants who are "mental" cases, are presently in the hospital, or refuse to be 

interviewed. 

After the interview, Pretrial Services must decide whether to recom

mend the defendant for ROR. PTS bases this decision on the information 

given by the defendant during his interview after booking. The ~lemphis 

system uses an objective point scale based on address, time in area, family 

ties, employment, character and prior record. The point scale used is 

similar to the one developed in the l"lanhattan Bail Project by the Vera 

Foundation. A copy of the interview form and further explanation appears 

in Appendix A. PTS recommends ROR if a defendant has the necessary re

quired n~nber of points and PTS can ~et two people who know the defendant 
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to verify the information given. If the defendant does not have the neces

sary points or if PTS is unable to verify the information, an exception can 

be made at the discretion of the interviewer. Exceptions must be justified 

and approved by an interviewer's supervisor. 

Pretrial Services makes their recommendation in one of the methods 

of setting bail described in the beginning of this chapter. According to 

Pretrial Services records,they recommended 50.9 percent of the interviewed 

felony defendants for ROR in the year ending in 1980. 

CITY COURT CASE PROCESSING 

The bail is set for felony defendants by a City Court judge for the 

Arraignment and Preliminary Hearing after bail is set, a defendant is re

leased and must appear in City Court each time his case is reset. If the 

defendant has money bond · set which he cannot post, he sits in the City Jail 

and is brought fr~~ detention to court each time his case is reset. A defen

dant with money bail he cannot make may attempt to have his bond lowered. 

The process used in an instance like this is similar to the method of setting 

bail in the ope~ court room discussed earlier, except PTS rarely makes a ROR 

recommendation. 

Between the arraignment and the disposition of the case in City Court, 

released defendants are responsible for appearing in court for each reset of 

a case. Most defendants make at least two and as many as six or seven ap

pearances in City Court. When a defendant is not in court, several different 

things can happen. If the defendant has already retained an attorney, the 

attorney can continue the case for the defendant. An accepted practice is 

for the defendant who cannot make his court date to arrange for his attorney 

to continue the case to another day. However, if neither the attorney nor 
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the defendant appear, or if the attorney shows up and does not know where his 

client is, the defendant can lose his right to a Preliminary Hearing and be 

"held to the state." The case is automatically held for action of the Grand 

Jury, passing the jurisdiction frOm the City Courts to the County's Criminal 

Courts.) A defendant who has his case held to the state keeps the same bail 

in the Criminal Court. 

Before a defendant is held to the state for failing to appear in 

City Court, several informal court procedures may occur. The judge sitting 

in felony court may tell the court clerk "to call the attorney and see 

where he and his client are." If the defendant already has an attorney, 

the clerk can get the attorney's name from the jacket (folder containing 

all official information and papers pertaining to a case.) Instances occur 

in which both the attorney and the client believe the case was reset to 

a different day than the day the Court Docket shows. There are also occa

sions in which the defense attorney has made arrangements with the Attorney 

General's office prior to the opening of .. court for that day, but the informa

tion was not communicated to the judge or prosecutor in the court room. The 

City Felony Court docket can have over two hundred cases set for a single 

day, so mistakes of this nature occur rarely but are not unusual. 

A second informal procedure is to place the case at the end of that 

day's docket. If he thinks the attorney or defendant is late or has stepped 

out of the courtroom temporarily, the judge will place the case at the end 

of the docket. Moving the case to the end of the docket gives either one of 

them a chance to appear and straighten the matter before court closes for the 

day. 

A third informal procedure occurs only when the defendant is released 

under Pretrial Services supervision. If a PTS client is not in court the 
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judge usually turn to the PTS representatives in felony court and ask, "Pre

trial, do you know where the defendant is?J1 Since defendants released under 

PTS supervision are supposed to check in with PTS before court adjourns, the 

PTS employees may have already tried to find the defendant. If the defen

dant has a valid excuse, such as in the hospital or in jail in another 

jurisdiction, some judges will let the PTS representative continue the case 

for the defendant. If thePTS representative could not locate the defen

dant, he might answer "I don't know." The prosecutor would then move to 

nolle prossequi the case (drop the charges) which relieves Pretrial Services 

from having the responsibility of supervising the defendant. However, if 

the PTS representative feels the defendant is not at fault for failing to 

appear and the judge refuses to continue the case, the PTS representative may 

ask that the defendant be held to the state. This move would assure that the 

defendant would have ROR as his bail upon reaching the county jurisdiction. 

However, there are times when the PTS representative has been too 

busy to locate a defendant or is not awar.e that the defendant is missing 

until the defendant's name is called out in the courtroom. In these 

instances the reply to the judges question "Where is the defendant" probably 

would be "Let me see if I can find him." The PTS representative would then 

hurriedly check the hall to see if he is outside the courtroom, and the 

other courtrooms in the building to see if he is in the wrong court. If 

necessary, he might try. to telephone the defendant. After this quick effort, 

the representative would return to the courtroom to explain what he had 

discovered and ask that the case be put at the end of the docket, the case 

be continued, or that the case be nolle prossequi. 

The informal procedures described above are one of the reasons 

information in the CJS co:nputer is unreliable for drawing conclusions con-
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cerning FTA rates. Another is that the computer often shows "HTS", held-to

state, for a defendant who really is a "FTA-Bindover." Since the City Court 

transfers the jurisdiction over all cases it holds to the Grand Jury in 

the same manner, the records concerning how a defendant is held to the state 

are not carefully kept. For these reasons, no effort was made to look at 

FTA rates in the City Courts. 

After a felony case is disposed of in City Court (possible disposi
I 

. t- tions are listed on Figure 5.6 that follows), it may take one of three dif-

ferent paths. First, the case might be dropped, leaving the defendant with 

no need for bail. Second, if the defendant is held to the state for some 

' ." reason, the defendant will keep the same bail in the County Criminal Court 

that he had in the City Court. Third, if the case was dismissed or nolle 

prossequi in the City City Court, but the Attorney General decides to prose-

cute the case anyway, the defendant has bail set allover again. 
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FIGURE 5.6 

Bail Process in City Court 

~---------Attorney might ask judge to set bail 
~--------PTS interviews eligible defendants 

wMajority defendants have bail set 

City Court I. Arraignment for all defendants, defendants without bail 
have bail hearing 

I-_______ --.l-II. Preliminary Hearing 
A. Defendant may waive and ask to be held for action 

of Grand Jury. 
B. Judge may find probable cause and hold defendant for 

action of Grand Jury. 
C. Judge may find there is no probable cause and dismiss 

the charge.* 
D. The prosecutor may nolle prossequi the charge before 

the probable cause hearing.* 
E. Before or after the probable cause hearing, the pro

secutor may plea bargain with the defendant's attor
ney, and allow the defendant to enter a guilty plea 
to a misde~eanor. The judge approves or disapproves 
the agreement. 

F. The defendant fails to appear for his preliminary 
hearing, so his case is automatically held for action 
of the Grand Jury. 

* the case may still be presented to the grand jury for 
indictment 
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COUNTY CRIMINAL COURT 

Figure 5.6 shows that cases change fro~ the City to the Criminal 

Court in a variety of ways. Before entering the County Criminal Court, all 

cases are presented to the Grand Jury . If the Attorney General's office 

(prosecution) can show the Grand Jury that there is probable cause for be

ieving the defendant committed the alleged crime, then the Grand Jury returns 

a True Bill of Indictment and the defendant is set for arraign~ent in Crimi

nal Court. If the Grand Jury is not convinced there is probable cause, a Not 

True Bill of Indictment is returned. The Attorney General's Office claims it 

is careful which cases are presented to the Grand Jury, and therefore claims 

95 percent of the cases are indicted. 

Since about one fourth of the cases the Attorney General's Office 

(AG) presents for indictment were dismissed or nolle prossed in the City 

Court system, about one-fourth of the cases enter the County jurisdiction with 

no bail set. The Sheriff is empmoJered .with the authority to set bail in such 

cases, but the AG in practice sets b3il · for these defendants. Legally, 

the AG is making a recommendation to the Sheriff for bail. These defendants 

who are indicted "out of custody" --- not presently detained or not already 

released on some form of bail -- have arrest warrants issued for their 

arrest. The AG recommends, and the Sheriff always accepts a type of bail 

so the defendant will have an opportunity to be released between arrest 

and Criminal Court arraignment. The types of bail available to the AG 

bto recommend are the same as those available to the City Court judges. 

One minor difference is that Criminal Court has a new Court rule that all 

defendants released on their o',.m recognizance by the Criminal Court are 

placed under Pretrial Services supervision. 

Defendants who had their charges drop;" ~d in City Court but are still 
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indicted by the Grand Jury can have ROR set as their bail in either of two 

ways. First, Pretrial Services sends a form letter to the AG when a defen

dant who PTS believes would be a "good risk ll release might be indicted out 

of custody. The AG then decides whether to accept the PTS recommendation. 

He bases his decision on the form letter from PTS, the facts of the case, 

and the defendants prior record. Defendants the AG recQ~mends for ROR are 

released before their arraign~ent in Criminal Court. Second, defendants 

w110 have money bail set and are unable to obtain release can file a written 

petition with the court to have their bail reviewed. After receiving the 

petition, most of the Criminal Court judges ask Pretrial Services to provide 

a written report on the defendant. A defendant meeting the PTS criteria des

cribed earlier is recommended for ROR or reduced bond. 

Therefore, there are three methods by which bail can be set in 

Criminal Court. First, if the defendant is held to the state the defendant 

can bring the bail he was released on in City Court, whether ROR or money 

bail, with him to Criminal Court. Second, if the defendant had his case 

dismissed or nolle prossed in City Court, he has the Attorney General's 

Office set bail for him. Third, the defendant (or prosecution) can petition 

the court to have his bail changed. 

As in City Court, no official record is kept on the three methods 

of setting bail. The Attorney General's Office estimates that they make 25 

percent of the bail decisions for Criminal Court. Pretrial Services records 

indicate that about 10 percent of the defendants have a bail hearing. There

fore, about two-thirds of the defendants in the Criminal Court keep the same 

bail set by the City Court Judges. 
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FIGURE 5.7 
Bail Process in County Court 

Held to State defendants maintain same bail 
PTS sends ROR recommendation letters to AG 
Defendants indicted "out-of -custody" have AG rec(),"nmend 
bail 

I. Arraignment for all defendants 
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Defense or Prosecution may file petition to have the 
bail changed in the case. After petition filed, PTS may 
be requested to furnish a written report. Then, a 
bail hearing will be held to decide if the bail in the 
case is appropriate. 

II. Case is disposed of by Criminal Court (i.e. case dismis
sed, defendant pleads , guilty, jury finds defendant guilty 
or not guilty) 

BAIL OUTCa~ES IN CRIMINAL COURT 

The data collected by Pretrial Services is used to discuss the bail 

outcomes in Criminal Court. The CJS computer uses two different files and 

different identification numbers to record information concerning the City ' 

Court and the Criminal Court. Furthermore, the various dispositions for a 

Preliminary Hearing (Figure 5.3) make cases difficult to track from one jur-

isdiction to the other. 

There are problems with the PTS data. First, in March 1980 the 

i'1emphis-Shelby County Criminal Justice System changed the method cases went 

from City Courts to Criminal Court. The way PTS collects data also changed 

at this time. For this reason, the data discussed here was drawn from eight 



months, June, 1979, through February, 1980. Toe Pretrial Services data pro-
. 

vides the nu:nber of defendants released to PTS supervision, not the number of 

defendants given ROR. The PTS data shows that 21 percent of the defendants 

who had their cases presented to the Grand Jury during that eight month per-

iod were released to PTS supervision. A good estimate would be that 18 per-

cent of the Criminal Court defendants were released on their own recognizance 

to PTS supervision. Some of the unsupervised ROR defendants (1.9 percent of 

all releases in City Court) were also probably indicted by the Grank"Jury. An 

estimated one percent of the Criminal Court defendants probably were released 

on unsupervised ROR. These estimates are used to simplify the discussion that follo 

Pretrial Services also keeps data measuring the impact of the Agency's 

releases on the County Jail. Their data is used in Figure 5.8 to show the 

bail outcomes of defendants in the Criminal Court's jurisdiction. The 

information in the figure was adjusted according to the approximations made 

for HOR discussed previously. 

FIGURE 5.8 

Bail Outcomes in Criminal Court " 

Money Bail 

N = 3888 
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The differences between the City Court bail outcomes and the Criminal 

Court outcomes are important. The number of ROR releases is noticeably 
I 

lower in the Criminal Court and the number of money bail releases is greater. 

Two factors could explain this difference. The judges could be relying 

heavily on charge seriousness and prior record when deciding whether to re-

lease a defendant on his own recognizance or to set money bail. Defendants 

without prior records and charge with less serious crimes are the most likely 

to be put on diversion. They are also more likely to plea bargain their 

case to a misdemeanor. Both of these type defendants would not reach the 

Criminal Court. On the other hand, the judge could be relying heavily on the 

probability of conviction. If the judges are setting ROR for cases for which 

the evidence is wea~, the ROR cases would be less likely to reach the 

criminal court. 

The number of defendants detained in jail is disturbing. As with 

the City Court cases, the number of defendants in this group who are 

charged with first degree. murder is prob9bly a small fraction of the detained 

defendants. Since cases in Criminal Court take longer to dispose than those 

in City Court, the defendants who are detained in the County Jail might be 

in jail for longer than 30 days. Unless he pleas guilty, a defendant can 

sit in jail because he is unable to post the money bail set for him in 

Criminal Court for quite some time. 

Although Pretrial Services does not keep records on all bail deci

sions in Criminal Court, they do keep records on how many defendants are 

released on their own recognizance through a letter to the Attorney General 

and by a bail hearing • . For the eight month period used, 1.9 percent of all 

Criminal Court defendants were given ROR through an AG letter, and 1.4 per

cent of the defendants were given ROR after a bail hearing. The proportion 
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of defendants released on their own recognizance by each of the three bail 

setting methods used in Criminal Court is shown in Figure 5.9. 

FIGURE 5.9 

Distribution of ROR by~lethod of Setting Bail 

(48) Letter to the AG 
85% 

("'467) 5% (23) Bail Hearing 

Held to the 
Bail set in 

Court 

Figure 5.9 shows that almost all defendants released on their own recogni-

zance had their bail set in City Court. 

FAILURES TO APPEAR 

A final issue to be discussed is the success of the bail decisions 

in Memphis-Shelby County. Since appearance of the defendant is the legal 

purpose of bail in Tennessee, the FTA rate of the different types of bail 

is used as the measure of success. An unusual method was used to research 

the FTA rates in the jurisdiction. First, the "Big Book" in the County Court 

Clerk's office was searched to obtain the indictment nunbers for one month, 

January, 1980. Since some defendants are indicted on several charges at once 

and so:ne indictments include more than one defendant, the number of defen-

dants, not indictments, in the month were counted. There were 31 defendants 

indicted in January, 1980. Next, the "Capias Book" was searched to find all 

the defendants who were indicted in January and had a warrant issued for their 
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arrest for failing to appear in Court. There were 76 capiases issues for de-
. 

fendants who failed to appear in Court. The Court Jackets for these 76 de-

fend ants were searched to determine what type of bail these defendants were 

released on. This search found 53 of the defendants were released on money 

bail, eight were ROR under PTS supervision, two were released on reduced 

money bond under PTS supervision, one was unsupervised ROR, and two jackets 

could not be found. 

Comparisons are made in Table 5.10 between the different types of 

bail. the table groups the PTS and unsupervised ROR together, the money 

bail and the reduced bail together, and excludes the two defendants whose 

jac~ets could not be found. 

FTA Rate 
ROR 

13.1 

TABLE 5.10 

FTA Rates for Money Bail and ROR 

Money Bail 
32.7 

Total 
28.0 

Table 5.10 shows that twice as many of the defendants released on 

money bail fail to appear. However, the FTA rates for both types of bail 

are considerably higher than those found by earlier studies in Memphis. The 

high rate could be due to many factors. · One possible explanation is the time 

of the year. Two-thirds of the warrants were issued before the end of Feb-

ruary. The bad weather in January and February might have affected court ap-

pearances. 

Another possible explanation might be that the behavior being mea-

sured is failures-to-appear Bnd not forfeitures. Examining the nine ROR 

defendants who failed to appear will make this difference evident. Of the 

nine ROR's, eight were released to the supervision of PTS. ·Three of these 
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defendants were confused about their court date or courtroom. All three 

defendants appeared in court the next day and had the warrant recalled. Two 

of the defendants had been rearrested and were detained in another jail. When 

the Court was notified that the defendants were being held in jail, their 

warrants were also recalled. Therefore, only three, or 4.4 percent, of the 

PTS releases were forfeitures. 

SUMMARY 

The r'1emphis-She1by County Criminal Justice System does not use the 

bail option ROR as frequently as Chapter IV proposes. The most conservative 

proposal suggested that 50 percent of the defendants be released on their own 

recognizance, but the research showed that only 31.3 (PTS and non-PTS) defen

dants were given ROR. 

This chapter showed a number of factors in the Memphis Shelby County 

system that support the contention that the number of ROR defendants needs to 

be increased. First, about one-fourth of the defendants had money bail set 

which they were unable to post. Unless a defendant is released on his own 

recognizance, his release status depends on his financial resources; the 

wealthy and middle class post their money bail, while the poor are detained in 

jail. 

Second, defendants who are able to post money bail often sit in jail 

for several days before they are able to obtain release. Not only do they 

lose the ten percent premium paid the bondsman, many are also forced to sit 

in jail. On the other hand, defendants released on their own recognizance 

are almost always release wi-thin 24 hours. 

Third, the FTA rates of the two groups suggests defendants released 

on their o',m recognizance are much better about appearing in court than 
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defendants released on money bail. Although there could be a large number of 

other factors '..zhich were not controlled for, the vast difference found makes 

the comparison between the groups significant. As Professor Kirby's 1974 

study suggested, releasing a defendant to Pretrial Services' supervision 

seems to be much more effective in terms of appearance than imposing money 

baiL 

This chapter has described the bail outcomes of defendants in 

~lemphis, showing that the proportion of defendants given RCR does not approach 

the proposals in Chapter V. The chapter has also explained the Memphis 

bail decisionmaking process that results in too few ROR decisions. The dif

ferences betHeen the bail outcomes of defendants in Memphis and the theoreti

cal proposals suggests that the bail decisionmaking process in Memphis needs 

to be more closely examined. 



CHAPTER VI - 'tlHY THIS IS HAPPENNING 

This chapter examines the systemic factors that shape Memphis bail 

decisions. Part of the model for policy analysis involves explaining the 

the differences between lIwhat is happeningll and lIwhat should happenll • 

This chapter makes this explanation by examining the bail decisionmaking 

process, the actors involved in the process, and any outside factors that 

might influence the process. Since the majority of bail decisions in the 

system are made by the City Court judges, the bulk of the analysis centers 

around the bail decisionillaking in City Court. 

Interviews and empirical analysis are used to explain the bail out

comes in Memphis. The interviews were designed to explore the opinions and 

attitudes behind bail decisions. The interviews attempted to determine what 

type of bail the actors felt lIshould" be set. The actor.s were presented with 

similar hypothetical cases and were questioned on how they decided what type 

or amount of bail a defendant deserved. · After discussing the finding of the 

interviews, the empirical analysis is used to validate these results, as 

as well as more fully explain the bail decisions in the system. The 

analysis of the intervievls and the empirical information should indicate 

areas for future efforts at changing the bail policy in Memphis so that 

the ROR rates will increase •. 

THE INTERVIETtiS IN ivJEt~PHIS-SHEL3Y COUNTY 

The bail decisions in ~emphis-Shelby County can be studied by 
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determining the type or a~ount of bail tha actors in the criminal justice 
. 

system believe should be set. Before examining the influence of the 

actors on the decisionmaking process, the attitudes that lie behind the 

decision need to be established. The attitudes are not the characteristics 

that an actor might look for in a defendant when setting bail, but his opin-

ion of what type of bail "ought" to be set for a defendant. The interview 

began by presenting the actor with six hypothetical cases, and asking the 

interviewee to suggest a bail option for each case. Judges, prosecutors, PTS 

employees and newspaper reporters were interviewed. Setting bail for the 

hypothetical cases accomplished two objectives: an objective standard was 

formed by which each actor could be compared to others in the criminal jus-

tice system; and a series of bail decisions were presented to each actor to 

base questions concerning the actors opinions. 

The actors in the City Courts are accustomed to hearing information 

about a defendant and making a~ bail decision. Judges, lawyers, and PTS em-

ployees are all trained by the day to day routine of their occupations to 

quickly assimilate oral information about a defendant. Newspaper reporters 

are not accustomed to making such decisions, but the interviews with other 

actors suggested the newspaper was influential. The City Court reporters 

were presented with the information in the same manner as the other actors 

to make the answers comparable. 

Since a ~ajority of the bail decisions in ~emphis City Court are 

made by a judge listening to a PTS employee, the format in the PTS Training 

Manual was used to present the information. The PTS format made the presen-

tation of the six hypothetical cases as close as possible to the manner in 

which a judge would hear the information. 

However, there are problems with an interview. For example, some 
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actors might set bail for the hypothetical defendants as if they were a 

judge, rather than playing their actual role. A prosecutor might feel 

his job in court is to protect society from dangerous criminals by de

manding high bail. Yet, he might set bail in the hypothetical cases as 

he thinks a judge might, considering the interests of society and those 

of the defendant. Careful instructions were given to each actor, telling 

him to set bail as he thought it II should" be set. 

The interviews were conducted with seven City Court judges, one 

former City Court judge, two City Felony Court prosecutors, two PTS 

employees and two City Court reporters. The City Court judges were 

interviewed individually. The other actors were interviewed in pairs. 

As questions were asked, the two members of each group often discussed 

the questions, usually reaching a consensus between them on an answer. 

This discussion should have made the answers more representative of the 

group as a whole frcxn which these actors came. 

Interviewees 'I'lere .. told that 'I'lhatever information they gave would 

be confidential. Therefore, they are not identified by name. Information 

which pOints directly to one individual was not used in a manner to identify 

that individual, though some of the information can narrow the identification 

to two or three actors. Finally, several interviewees made specific remarks 

about other actors. Tnis information was used only when it would not directly 

identify that actor. 

Showing that the actors in the Criminal Justice System believe 

that the type bail decisions actually made in Memphis are the type 

that should be made is important in an effort to explain why ROR is not 

used more frequently. If the actors in the system believe that proper bail 

decisions are being made, no one Hill attempt to reform the bail policy. 
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Actual implementation of the bail laws relies heavily on the discretion of 

the judges. If judges get feedback frorn other judges and other actors in the 

system that their bail decisions are predominantly the correct ones, they 

will not be likely to change their bail decisions. Furthermore, if new 

actors in the system learn what type of bail should be set from what is 

presently being done, the present bail policies will be perpetuated. Rather 

than looking at the law and empirical findings to form bail policy, actors 

might use what others in the system are doing to form their own attitudes 

concerning bail policy. 

The six hypothetical cases 'Here developed to create some variation 

in the answers fro.~ the interviews. Through observation of bail decisions 

made in the past, the cases could be devised so that different decisionmakers 

might set different types of bail. Six defendants were used because the 

selection would be large enough so that several factors could be examined. 

More cases were not used since.the interviews might have bogged down in set

ting bail for hypothetical defendants or . imposed too heavily on the inter

viewees' time. Table 6.1 summarizes the hypothetical choices presented to the 

actors. 



150 

TABLE 6.1 

Summary of Defendant Characteristics 

1 2 3 
A B A B A B 

Charge Aggravat- Possession Burg- Burg- Violation of Violation of 
ed Rape Marijuana lary 1 lary 1 Bad Check Bad Check 

wI intent Law, over Law, over 
to sell $100 $100 

RacelSex Mlw M/H ~1/B i-1/B FIB fIB 
Age 28 28 23 22 20 21 

Residence or Yes Yes Yes Yes Yes Yes 
Time in area 3 yrs. 2.5 yrs. 6 yrs. 5 yrs. Life 4 months 

6 yrs. 8 yrs. 

Family ties Lives wI Lives \VI Lives Lives Lives wI None 
Wife ,life w/Pa- w/Pa- Parents 

rents rents 

Employment or Yes Yes No No Yes No 
Substitutes Cons- t.~aiter Wel- 'tlel- year 

truction fare fare 

Prior Record 1 pre- 1 pre- 1 as 3 felony None None 
vious vious a ju- convic-
DAI DHI venile tions 

Hypothetical facts were also constructed for each charge. The 

following form, similar to that used by PTS, gives the facts in each case 

as they were read to the actor: 

Set 1.A -- Aggravated Rape -- The defendant broke into the 
home of the victim. After threatening her with a knife he 
raped her. The 22 year old victim was not injured. 

8 -- Unlawful possession of a Controlled Substance 
wi th Intent to Bell -- The police arrested the defendant 
after observing him on the street exchanging money with 
another man. The police found three one-ounce bags of 
marijuana on the defendant. 

Set 2.A and B -- Burglary, First Degree -- The defendant 
was arrested corning out of an East t1emphis home ·,: '.th a 
television set in his hands. 

Set 3.A and B -- Violation of Bad Check Law (V8LC), over 
$100 -- The defendant was arrested after bouncing and failing 
to :nake good o:'l a $200 check to a clothing store. 

I ~ 

I. 
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To draw attention away from the manipulation of charge (Set 1), prior 

record (Set 2), and community ties (Set 3), the demographic variables were 

varied slightly in each of the three cases. These differences in demographic 

variables are typical and should not affect the results of the interview. 

Predictions were made based on observations of judges setting bail 

in open court. The bail expected to be set for each hypothetical defendant 

follows. 

Set 1 manipulates charge. A is accused of a very 
serious felony, B with a minor felony. Both A and 
B have 10 points on the PTS scale. A will have money 
bail set at $5,000. B will get ROR. 

Set 2 manipulates prior record for a serious felony. 
A has 8 points, but Bony has 4 because of his ex
tensive previous record. A will ~et ROR. B will 
get $1,000 bail and R0R from one or two actors. 

Set 3 manipulates cOtl1rnunity ties for a minor felony. 
A has 10 pOints on the i-lemphis Vera-type scale, B, 
2 points. A will be granted ROR, B will have $1,000 
bail. 

The cases were not presented in the order given above. Wnen Pretrial 

Services presents a series of cases to a judge to set bail, the cases are 

read to him starting with the most serious and ending with the least serious. 

The same order was followed here. When presenting the case, the charge and 

the facts were read first. The community ties variables were read last. The 

sex and age of the defendant and of the victim in the rape case were not given 

unless an actor asked for them. As with the previous parts, this format con-

forms to Pretrial Services format, except no PTS recommendation was given. 

The attitude being examined is what type of bail "should" be set. A PIS 

recommendation might have changed the focus of the question to an actor's 

personal feelings for or against Pretrial Services. 
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*tvlany of the judges said they would set money bail, unless PTS recommended 
ROR. If PTS thought they could supervise a defendant, then they probably 
would give the defendant ROR. These cases are indicated by including the 
money bail and ROR on the table. 

The variations in the bail decisions from judge to judge suggests that the 

bail a defendant has set may depend on which judge sets bail. However, 

the differences that T~ble 6.2 shows could be caused by other factors. 

I, 

" 

I 
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The presentation could have varied enough to change some of the bail de

cisions. The judges might have perceived \-1hat was being asked of them 

differently. For example, some of the judges assulned PTS would supervise 

some defendants, some asked whether PTS would supervise the defendants, 

and some seemed to assume PTS would not. 

A close examination of the table reveals only a few unusual bail 

decisions. The aggravated rape case for Judges 2 and 6 is noticeable. The 

bond amounts are much larger than the amounts of money bail set by other 

judges for the same case. 

detain these defendants. 

The judges might have been trying to preventively 

The burglary 1 case without a prior record for 

Judge 6 is unusual because the judge considered setting both a relatively 

high bond of $5,000 and RtJR with PTS supervision for one defendant. Prior 

record did not change the amount of bail for this judge, but did affect 

whether he was willing to release the defendant on his own recognizance. 

The types of bail and the amounts of money bail suggested by the 

actors in the system other than judges can further explain the judges' opin

ions about bail. The bail decision of a typical judge was formed by taking 

the median bail given for every case. For all of the cases, at least four 

judges set the same bail. Table 6.3 gives the median judge compared to 

the other actors. 
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TABLE 6.3 

Bail Set by Other Actors 

Typical PTS Prosecutor Newspaper 
Judge 

Agg. Ra~e 5000 7500 15,000 5000 

upec, w/intent 1000/ROR ROR 1000/ROR 50 

Burglary 1 1000 ROR 2500 1000 
no prior record 

Burglary 1 5000 1500 7500 10,000 
serious prior 
record 

VBCL over ROR ROR ROR ROR 
$100 wi 
community 
ties 

VBCL over 1000 1000 1000 500 
$100 no 
community 
ties 

The types of bail set by the other actor~ are what one might expect. The 

Pretrial Services employees suggested ROR more of~en than the typical 

judge. The prosecutor suggested ROR less often, as did the newspaper 

reporter. 

The bail set by "other actors" is interesting. The PTS employees, 

the prosecutors and newspaper reporters essentially agreed on the type 

of bail to be set for the least serious charge cases. However, they dis-

agreed more on the burglary and rape cases. This suggests they differ on 

the importance of the offense charged and the prior record. Within the three 

sets of cases all the actors reacted to the factors being manipulated in the 

same manner. Both the PTS employees and the prosecutors set more punitive 

bail for the more serious charge or more extensive prior record for the 
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first two sets of cases. The bail set by the other actors indicates that 

they reacted to the factors traditionally associated with defendant dan

gerousness in the same manner as the judges~ 

The prosecutors suggestions were not as high as some of the judges, 

nor were the Pretrial Service employees' suggestions as low as some of the 

judges. Since both of these groups said in the interviews that they perceived 

themselves as representing the interests on either side of the decision, they 

should have been the most extreme decisions found. The PTS e~ployees and 

the prosecutors might base their opinion of what type of bail defendants 

deserve on the bail decisions they have seen judges make. However, the 

judges' opinions might also be influenced by the feedback they receive from 

the other actors. Whatever the reasons, the judges and other actors have 

similar opinions about the proper type of bail. The factors involved in 

these opinions need to be examined. 

The hypothetical cases show some similarities in the way judges 

set bail. Examining the hypothetical cases by each pair that manipulates 

the same characteristic should reveal some of the factors judges look for 

when setting bail. 

The first pair of hypothetical defendants had the same community ties 

but had different charges. Table 6.4 shows the effect the change of charge 

had on the bail the judge set. 
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TABLE 6.4 

Bail Decisions and Charge r"lanipulation 

Case Predic- Judge Judge Judge Judge Judge Judge Judge Judge 
tion 1 2 3 4 5 6 7 8 

Agg. Rape 5000 5000 75000 5000 5000 5000 15000 5000 5000 

UPCS \~/ ROR 1000 1000 ROR 1000 ROR 5000 1000 1500 
intent /ROR /ROR /ROR /ROR 

The bail decisions in Table 6.4 were obviously based on the crime 

with which the defendants ~ere charged. Except for the offense charged, 

these two defendants 'l'Iere virtually identical. The judges had similar 

reasons for the bonds they set. Several of the judges asked for the age 

of the victim and wh2th=r she was hospitalized. The drug case on the other 

hand Has described by judges as a "minor offense," and as "almost a '""hite 

collar crime!" 

Some of the judges made their decision on the basis of danger to the 

comm;.mity. The judge who said he would set $15,000 bond admitted he was 

"trying to protect society." The judge wilo set :1;75,000 bond said he was 

intending "to hold the defendant in jail to keep him from repeating the 

crime or threatening the Hitness, Hho has been through a traumatic ex per-

ience." Other judges said that they had considered the llnature of the of-

fense ll and "the aggravation involved in the crime.!! The discrepancy betHeen 

the bail set for these two defendants suggests that the charge is a major 

consideration in :vIemphis when setting the type and the amount of bail. 

Toe second pair of defendants had identical community ties and the 

same charge, but different prior cri~inal records. Table 6.5 shows the bail 

decisions that resulted from manipulating the prior record. 
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TABLE 6.5 

Bail Decisions for Prior Record t"lan ipul atio:1 

Case Predic- Judge Judge Judge Judge Judge Judge Judge Judge 
tion 1 2 3 4 5 6 7 8 

Burglary ROR 1000 ROR 1000 1000 1500 5000 1000 1500 
no prior /RJR /ROR /ROR /ROR 
record 

Burglary 1000 5000 5000 3500 5000 10000 5000 3000 3500 
extensive 
prior 
record 

Table 6.5 shows that the prior record effects the type of bail. 

Some of the judges said a ~attern of crime shows a disrespect for the law. 

These judges said a defendant I s respect for the 18'0'/ indicated whether he 

would appear for his trial. Several of the judges also suggested the 

defendant might be eligible for Habitual Criminal prosecution. A defen-

dant with three previous felony convictions can be declared an habitual 

cri:ninal. The penalty for a defendant convicted ~f being an habitual 

criminal is a life sentence, which might make him more likely to flee. 

'whatever the reasoning, the bail decisions offered for this set of defen-

dants shows that the extent of a prior record changes a defendant's type and 

amount of bail. The prediction for this case was an alOount of money bail 

much lm·;er than that set by most judges. The high bail set for this case 

shows prior record is a much 'Jigger factor t.han originally thought. 

The last pair of defendants manipulates community ties. They were 

charged '",ith the sa:ne minor felony Clnd had similar prior records. Table 6.6 

sho;.-}s the types of bail set for the defe:1dants who only had different. commU!1-

ity ties. 



Case 

VBCL over 
$100, wI 
community 
ties 

VBCL over 
$100 wI 
no com
munity ties 

TABLE 6.6 

Bail Decisions and Community Ties Manipulation 

Predic
tion 

ROR 

1000 

Judge 
1 

ROR 

2000 

Judge 
2 

ROR 

1000 

Judge 
3 

ROR 

1000 

Judge 
4 

1000 
IROR 

2000 

Judge 
5 

ROR 

1500 

Judge 
6 

ROR 

2500 

, 

Judge 
7 

ROR 

1000 

15S 

Judge 
8 

ROR 

1000 

Table 6.6 shm.Js that community ties make a difference in the type of 

bail set. Every judge set ROR for the defendant with strong community ties 

and set money bail for the defendant without community ties. Some of the 

judges said they would be surprised i~ the defendant without community ties 

came back to court. Yet, every judge set lower money bail for this defen-

dant than two of the other hypothetical .. defendants who had stronger community 

ties, but more "serious" charges. Furthermore, several judges said if Pre-

trial Services was willing to supervise this defendant, they would release 

her ROR despite the lack of cQ~munity ties. 

The hypothetical cases show tha.t judges and the other actors react 

similarly to a more serious crime, to an extensive prior record, and to lack 

of community ties. A defendant with a serious felony against person charge 

has a high money bail. A defendant with a less serious charge and an ex-

tensive prior record also has a high bond. A defendant with no community 

ties and a charge that. is not serious, gets a low money bond. The hypo-

thetical cases show that all the decisionmakers felt that a defendant with 

a serious charge or an extensive prior record should not be released on his 

own recognizance. Therefore, althou?;h the earlier cOJlparisons did not show 
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that the amounts or type of bail set by each judge were always the same, the 
, 

hypothetical cases show they react similarly to the same type of defendant 

characteristics. 

The interviews did not indicate that the judges always set the same 

type of bail. However, the findings do indicate that judges look for some 

of the same factors -- charge, prior record, and community ties -- when 

making a decision. The findings show that those involved in the bail setting 

process often believe the same type of defendant should have the same bail. 

Therefore, the hypothetical cases have shown that the reason defendants 

do not have ROR set more often is because the actors in the criminal jus-

tice system feel the type of bail they are having set is appropriate. 

STATE PURPOSE BEHIND BAIL 

The hypothetical cases suggest that community ties are not as 

important as charge and the prior record to judges when setting bail. 

The Federal law upon 'Nhich the Tennessee law is modeled has been inter-

pretted as placing greater emphasis on community ties. Furthermore, the 

Tennessee law does not allow consideration of dangerousness in setting bail, 

which the reliance on the charge and the prior record suggests is happening. 

Interviews with the City Court judges are examined to explain the state 

purpose the judges claim are behind their bail decisions. 

Every judge, and the other actors as well, thought a state interest 

in setting bail Has the appearance of the defendant at his trial. All of 

the actors seemed to be familar with the new state law passed in 1978. All 

of the actors mentioned :nest-of the criteria suggested in the 1978 Act. 

Some of the responses to the question of -"how do you determine if the 

defend::mt will appear at the trial?" show criteria not specified in state 



law that judges use to determine likelihood of appearance. Four of the 

judges said that the attitude of the defendant towards the court and the 
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law in general were important. One of the judges described the influence of 

the defendant's attitude as the "turkey factor." A judge's perception of a 

defendant's attitude is a hard factor to measure, predict or change, but 

the interviews suggest it affects the bail set for the defendant. 

The jud3es also cited criteria to determine whether a defendant 

would appear in court which seemed to be more related to a determination of 

defendant dangerousness. When responding to the question about appearance 

many judges stressed the charge and the prior record. Through the possible 

penalty the charge and prior record might be seen as related to the likeli

hood of appearance. However, the findings of the empirical studies in the 

literature review of Chapter II suggest they are not. Most studies found that 

defendants with serious charges had lo~er FTA rates than defendants with less 

serious charges. Furthermore,.the Federal case law described in Chapter III 

sho~s that the possible penalty is a subordinate consideration when deter

mining likelihood of appearance. The similarities between Federal and 

Tennessee law suggest that judges in Memphis-ShelbY County should stress 

community ties rather than the charge or the prior record. 

The statements of the judges concerning defendant dangerousness as 

a state interest in bail decisionmaking appear to show why ROR is not being 

set as often as Chapter V proposes. One judge said that "the nature of the 

crime is the main consideration when setting bail. The protection of society 

is necessary." The other judges did not state as directly that they set 

bail to protect society from dangerous defendants, but three of the judges 

did say they considered whether the defendant "is going to commit another 

offense." In addition, remarks by the judges in the interview show that 
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they all consider the possibility of future danger to society. The factors 

mentioned by the judges while setting bail for the six cases and in response 

to "how do you determine if a defendant might be dangerous to society?" were 

often factors not suggested by Tennessee law (See Chapter IV). Some factors 

judges mentioned are included in the state law, but the judges were empha

sizing these other factors more than family and community ties. 

Past literature suggests judges define defendant dangerousness as the 

offense charged and the defendant's prior record. The manipulation of prior 

record and charge in the six hypothetical cases discused earlier in this 

chapter showed that the charge and prior record affect the bail the judges 

set. Furthermore, every judge mentioned these factors as criteria when he set 

bail. If reliance on .the charge and record in bail decisions means a predic

tion of future dangerousness is being made, the interviews show the judges 

are attempting to make such predictions. 

Another factor mentioned by several of the eight judges was the status 

of the victim of the crime. The hypothetical rape case used in the interview 

elicited several questions from some of the judges concerning the victim. 

Most of the judges wanted to know the age of the victim. Another question 

asked by several of the judges was whether the defendant injured the victim 

or whether she was in the hospital. Some of the judges emphasized that rape 

was a "traumatic" experience for the victim. 

The questions concerning the status of the victim suggest two 

state purposes might be manifested in a bail decision for a defendant 

accused of rape. First, the judge might be attempting to protect other 

possible victims by detaining the defendant with high bail. Second, the 

judge might be punishing the defendant for what he has allegedly done to 

the victim. Although both of these purposes are laudable state interests, 

. " 

~ 
.(". "{ 
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neither of them is legally permitted in a bail decision in Tennessee. 

A final factor mentioned by six of the eight judges is'the facts 

that surround the case. For exa~ple, several of the judges asked what time 

of night the two hypothetical burglary cases occurred. They were int~rested 

in the likelihood of people being in the home during the burglary. They 

would set different bail if the owners of the homes are likely to be there. 

Other examples are \-lhether the defendant used a weapon and whether an assault 

was provoked in some manner by the defendant. 

A reason offered by the judges for an strong interest in the facts 

of the case was to determine the strength of the prosecution's case. They 

were attempting to determine if the case was likely to be dismissed or if 

the charges were likely to be reduced. However, setting bail on a pretrial 

assessment of guilt or innocence is not a legal state interest for bail 

decisions. The strength of a case might be as important to a bail decision 

as the possible sentence. Yet, the empirical studies show the possible sen

tence is not an important . factor in predicting likelihood of appearance, nor 

do the legal guidelines suggest it should be an important factor in setting 

bail. 

The fact that judges seem to use defendant dangerousness as a state 

interest when setting bail cannot be over emphasized. The hypothetical 

cases used in the interview indicate that possible defendant dangerousness 

affects the amount and .the type of bail set for a defendant. Some of the 

factors that judges exa'Tline when setting bail make a strong case for "the 

protection of the society" concerns being one of the reasons more defendants 

are not released ~n their own recognizance. Table 6.7 summarizes the factors 

that seem to be related to predictions of defendant dangerousness. 
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TABLE 6.1 

Summary of Factors Related to Judges' 
Predictions of Dangerousness 

Judge 
1 2 3 4 5 6 1 8 

Charge X X X X X X X X 

Prior 
Fac- Record X X X X X X X X 
tor 

Victim 
Status X X X X X X X 

Facts 
of Case X X X X X X 

An important fact to remember is that the factors summarized above 

were not direct answers to questions concerning those factors. The re-

suIted fran the discussion of the six hypothetical defendants, from the 

question about the state interest behind bail, and from a question asking 

hON the judge determined whether a defendant was dangerous. Since the 

factors above were suggested by the judges they must be important factors to 

the judges. Furthermore, the judges who did not mention the victim or the 

facts of the case might still use these factors when determining bail. The 

factors might not have occurred to them during the interview. 

One additional question was not discussed earlier because it was 

only used in the last four interviews. This question emphasizes the 

importance of the prior record and charge, and consequently defendant 

dangerousness, when the City Court judges set bail. During the fifth 

interview this additional question was added: 

"What effect does lack of community ties 
information for the defendants Pretrial 
Services have on your decision? 
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The defendants referred to in the question are almost always not interviewed 

by PTS because they were arrested while released on a previous case or be

cause of their prior record. The judges set bail after hearing only the 

charge, the defendant's prior record, and the facts of the case. 

The answers the judges gave show the emphasis the judges put on 

some factors for this type of case. Judges 1 and 6 said that for these 

cases the lack of co~munityties information made little difference. Judge 

8 said this information probably would not make any difference. Judge 7 

corrected me, claiming that PIS offered community ties information for 

every defendant. Judge 7 obviously sets bail for some defendants strictly 

on the charge, record and facts. Yet, the bail decisions of Judge 7 were 

not that different for the hypothetical cases than that set by the other 

judges. The answers to this last question show the role of predictions of 

defendant dangerousness when Memphis City Court judges set bail. Presumably, 

if a judge determines a defendant might be dangerous, he sets money bail, 

regardless of his qualifications to be r~leased on his own recognizance. 

If a defendant does not appear to be dangerous, then comrnunity ties are 

used. 

Et-1PIRICAL DATA 

The discussion thus far has been based strictly on the interviews. 

As mentioned earlier, oral reports are not always the most reliable method 

of explaining a phenomenon. Therefore, empirical data was gathered to 

validate the findings of the interviews and to more fully explain the 

bail deci sions in :4emphis. 

An obvious purpose of the interviews was to check the accuracy of the 

bail decisions made by the judge. If the bail decisions a~tually set by the 
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judges are similar to those set by the judges for the hypothetical defen-

dants, the validity of the interviews will be supported. However, disparity 

between the two may be explained by reasons other than unreliable answers 

from the judges. The association between the ROR rate for each judge and 

the anSi;Jers to the hypothetical cases might also indicate that other factors 

than the judge are important in bail decisions. The type of bail set by 

each of the eight judges is shown in Table 6.8. The sample is the same used 

in Chapter V. 

TABLE 6.8 

The Percentage of Types of Bail by Judge 

Judge 
1 2 3 4 5 6 7 8 

Unsupervised 7 2 0 6 4 1 0 2 
ROR 

ROR '.tJ/PTS 32 29 27 27 30 30 29 35 

Normal money 55 58 63 59 45 58 61 57 
bail 

Large money 3 8 7 3 15 4 10 5 
bail 

No bail set 3 3 3 6 8 8 0 1 

Total = 100 100 100 101 101 101 100 101 
N = 31 365 271 236 129 495 137 187 

The table shows some variation between the bail decisions made by 

the different City Court judges. Hmolever, directly comparing the variation 

between the judges in the table is difficult. Therefore the information in 

Table 6.8 is simplified. The bar graph below emphasizes the differences in 

the number of o~m recognizance releases by each judge. The table combines 

ROR ~rJith PTS and unsupervised ROR. 
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FIGURE 6.9 
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Although none of the ROR rates for the judges approaches the ROR 

rates suggested as appropriate in Chapter IV, some of the judges came closer 

than others. The lowest proposed rate was 50 percent. The highest judge is 

11 pOints below that mark. The lowest judge is 23 points away from the pro-

posed rate. The data suggests that which judge sets bail is an important 

factor in whether a defendant is released on his own recognizance. 

The association between the ROR rate for each judge and the answers 

to the hypothetical cases can be calculated by ranking the data and calcu-

lating Spearman's Rho. S?earman's Rho is a rank order correlation coefficient 

which ranges from zero to plus or negative one. The ranking for the hypo the-

tical cases is based on the number of times the judges suggested ROR. If two 

judges suggested ROH the same number of times, the one who set lower money 
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bails was ranked higher. The ranking for the ROR rate is based on the data 

in figure 6.9. 

The Spearman rank correlation coefficient shows that a judge's 

attitude about when ROR should be set is not associated with how often he 

actually sets ROR. In fact, the association is slightly negative (-.10). 

The judges who suggested ROR the most during the interviews are not the same 

ones who have the highest ROR rates. This fact could mean that the responses 

of the judges were unreliable, or could mean that factors other than the 

judge could be influencing the decisions judges make. If other factors can 

be found to have impact on bail decisions, then the lack of association 

between the hypothetical defendants and the actual defendants might not be 

important. 

The judge's remarks during interviews suggested that they perceived 

the role of Pretrial Services differently while setting bail for th= hypo

thetical cases. Some assumed PIS would recommend and supervise eligible 

defendants, \-Ihile some did not. In order to partially correct for this as

sumption, the judges were re-ranked according to their answers to the hypo

thetical cases. This time the amount of money bail for all the hypothetical 

cases was added together for each judge. This method assumes the judge with 

the highest total dollar amount sets the most punitive bail. 

The two different methods of ranking the judges were compared. 

Spearman's Rho showed that there was negative association (-.36) between 

the ranking of judges according to the number of times they set ROR and the 

total amount of bail they set. This finding suggests some factor was indeed 

influencing the interview. The different assumptions by the judges might 

be such a facto:. Tne total amount of bail set :night be a more accurate 

ranking and needs to ~e compared to the actual RO~ rates for the judges. 
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Ranking the judges according to the total amount of bail also showed 

no association (.01) with the actual ROR rate of the judges. The lack of 

association between the two methods of ranking the interview answers and the 

ranking of judges according to the actual ROR rate suggests further analysis 

of this relationship is needed. Examining the affect of the other factors 

in the criminal justice system might explain the lack of association. 

The interviews suggested that the offense charged was an important 

factor in a bail decision. The data collected from the City Court records 

divided the offense with which the defendants were charged into eight general 

categories. The following list gives these eight categories and the type of 

offenses included in each category: 

1. Homicide -- murder in the first and second degree 
and vehicular homicide. 

2. Sex Crimes -- aggravated and nonaggravated rape 
and aggravated and nonaggravated sexual battery. 
W.~ether a charge is aggrQvated depends on the age 
of the victim, the a~ount of force used and whether 
a weapon was used. 

" 

3. Robbery -- robbery with a deadly weapon, strong 
arm robbery, and robbery. 

4. Assualt -- aggravated assualt and arson. 

5. Property Crimes -- first, second, and third degree 
burglary, petit and grand larceny, larceny of a vehicle 
and receiving and concealing stolen property. 

6. Weapon Offenses -- unlawful possession of a sawed
off shot gun and convicted felon in possession of a 
firearm. 

7. Drug Offenses -- unlawful possession of a controlled 
substance with intent to sell. 

8. Document Crimes -- violation of the bad check law 
and possession of a stolen credit card. 

Tne categories are listed in a reasonable assessment of most serious felony 

to least serious felony. The first four categories are crimes against a 
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person; the last four are nonperson felonies. Table 6.9 shows the percentage 

of the different types of bail set for each category of crime. 

TABLE 6.10 

Percentages of Types of Bail by Crime 

Type of Homo- Sex Rob- Assaults Prop. Weapon Drug Doc. 
Bail cide Crime bery Crime Offense Offense Crime 

Unsuper- 3 
vised ROR 

ROR wi 17 
PTS 

Normal 39 
money 
bail 

Large 
money 
bail 

No bail 
set 

Total = 
N = 

19 

23 

101 
97 

o ° 
7 6 

47 52 

30 26 

16 16 

100 100 
93 159 

3 

26 

65 

3 

3 

100 
154 

1 

33 

63 

1 

1 

99 
983 

° 
38 

43 

14 

5 

100 
37 

o 

37 

61 

2 

o 

100 
111 

7 

44 

47 

2 

1 

101 
217 

The table shows that the type of offense charged seems to affect the bail 

set for a defendant. The more serious crimes obviously tend to result in 

more punitive bond being set. 

Figure 5.11 reorganizes some of the information in the table to 

empnasize the effect of the charge on the type of bail. The percentage of 

defendants released on their own recognizance (PTS and unsupervised) and the 

number of defendants given large money bail (over $10,000) are given in the 

figure to show how City Court judges react to the different types of crime. 
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FIGURE 6.11 

Percentage ROR and Large Bond by Crime 
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The bar graph above shows that the number of defendants given ROR and large 

bonds is associated with the charge. The more serious the crime the fewer 

defendants released on their mm recognizance and more defendants given high 

money bail. 

The fact that some defendants in every category were released on their 

own recognizan~e can be explained by several reasons. Some of the defen-

dants might have had strong community ties. Yet, none of the judges set 

ROR for the hypothetical case with the defendant charged with rape. Another 

possible explanation might be that since some of the charges in each category 

were not as serious as others in that category, the defendants with less 

serious charges had ROR. The judges said in the interviews that if the 

case against a defendant was weak or if the charges mi3ht be reduced, the 

bail decision was adjusted accordingly. Although a determination that a 

defendant would appear for his trial Inight be responsible for some of the 

ROH releases, many of the defendants might also have been released on their 

mID recognizance because the judge determined they would not present 3 danger 
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to society. 

The fact that at least a few defendants in every crime category 

were given large bonds also says something about the judges' perception of 

defendant dangerousness. The interviews showed that if a defendant lacked 

connnunity ties and was charged with a crime that \.,ras less serious (the VBCL 

defendant without comrnunity ties) he would be given low money bail. Large 

money bail is found in every category of offense. Since the judges do not 

set large bond for defendants without any community ties, some other factor, 

su~h as prior record, must be responsible for the large money bail set for 

defendants charged with less serious felonies. If this deduction is correct, 

judges are letting their perception of dangerousness even affect the bail 

they set for nonperson felonies. If this perception of dangerousness is 

responsible for the few large bail decisions in the nonperson felony cate

gories, it might also be affecting the number of defendants released on their 

own recognizance for nonperson felonies. 

Except for the homicide category, the percentages of ROR and large 

bail shown in Figure 6.11 are about what the assessment of seriousness pre

dicted. Therefore, the homicide cases were listed first as the most serious. 

However, the differences in the bar graph between the homocide category and 

the sex crime and the robbery categories questions this assumption. 

Since the homocide category includes the only capital offense in 

Tennessee, first degree tnurder, the smaller number of large bonds might be 

due to the larger number of defendants who had no bail set. As described 

in Chapter V, the no bail set group of defendants are similar to the large 

bail group in many respects. Figure 612 combines the no b:lil set and the 

large bail groups in the same format used in Figure 6.11. 
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FIGURE 6.12 

t;~ Percentage ROR and Large Bond/No fund Set by Crime C"f) 
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Figure 612makes the homocide category of the bar graph look more like 

the sex crime and the robbery category than Figure 611 did, but the differ-

ences from the expectations are still noticeable. Not only are there fewer 

large bail/no bail set defendants in the homocide category, but there are also 

three times as many HOR defendants in the homocide category. 

Two reasons could explain this result. First, the interviews sug-

gest that many of the murder cases involve family disputes. The interviewees 

suggested a defendant whose charge resulted from a family dispute probably 

~JOuld have better community ties and no prior record. Second, many of the 

homocide defendants were charged with vehicular homocide. Although the 

proportion of vehicular homocide cases in the homocide category is not 

available, one would assume that these defendants would be perceived as less 

dangerous. Therefore, the aggregate bail outcomes for homocide defendants 

would be less punitive. 

The effect of the charge on the type of bail set can be interpreted 

as su~porting the finding of the interviews that possible defendant danger-
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ousness changes a judge's bail decisions. The answers in the interviews 

for the hypothetical cases can be compared to the bail set by a judge for 

a similar category of offenses to further support this statement. The 

bail a judge sets for the hypothetical cases would be associated to the bail 

he set for the defendants fro~ the sample if the charge was the controlling. 

factor in these bail decisions. 

The type of bail set for sex crimes by each judge is given in Figure 

6. 1 3. One of the hypothetical cases had an aggravated rape charge. There-

fore, the types of bail set by the judges for sex crimes is used to examine 

the relationship between the hypothetical bails suggested by the judges and 

the bail actually set in the sample. Judge 1 is not included in the table 

because he only set bail for three defendants charged with sex crimes. 

TABLE 6J.3 

Percentages of Types of Bail by Judge for Sex Crimes 

Type of Judge 
Bail 2 3 4 5 6 7 8 Total 

unsuper- 0 0 0 0 0 0 0 7 
vised ROR 

ROR wi 6 0 17 14 8 0 0 0 
PTS 

Normal 33 60 58 43 31 33 91 47 
money 
bail 

Large 28 30 8 14 LI6 0 9 30 
money 
bail 

No bail 33 10 17 29 15 67 0 17 
set 

Total = 100 100 100 100 100 100 100 100 
N = 18 10 12 7 26 6 11 90 
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The table snows that the bail set by the judges for sex crimes appears to 

vary substantially from judge to judge. However, the small number of cases 

limit any findings for sex crimes. 

Even though there are only a few sex crime cases, the judges can be 

ranked according to the bail they s·~t for these cases. If the judges set 

the same bail in the hypothetical aggravated rape case, the total bail 

amount was used to ra:1k the judges. For the actual bail decisions the 

proportion of defendants for whom the judges set large bail was used to rank 

the judges. There were so few defendants charged with sex crimes released on 

their own recognizance to use the ROR rate to rank the judges. 

The Spearman rank correlation coefficient shows that there is a strnng 

association (.69) bet~.Jeen the judges I bail for the hypothetical rape case and 

the percentage of sex crime defendants for whom they set large bail. This 

strong correlation suggests the judges' answers do accurately reflect the bail 

decisions they actually ma~e. The bail for the other hypothetical cases needs 

to be compared to the same category of crime to look for similar associations. 

Two of the hypothetical cases had a charge of burglary, a property 

crime. The type of bail set for property crimes by each judge is given in 

Table 6.14. 
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TABLE 6. ~ 

Percentages of Types of Bail by Judge for Property Crimes 

Type of Judge 
bail 1 2 3 4 5 6 7 8 Total 

un super- 6 2 0 4 2 1 0 2 
vised ROR 

ROR v:J/ 29 34 30 36 25 3!j 25 41 33 
PTS 

Normal 65 63 67 59 55 64 74 57 63 
money 
bail 

Large 0 1 3 0 8 1 0 1 
money 
bail 

No bOlil 0 1 0 1 11 2 0 0 1 
set 

Total = 100 101 100 100 101 100 100 100 100 
N = 17 199 133 117 67 270 83 97 983 

The above table shows the judges differ substantially in the proportion of 

defendants they release on recognizance. One judge's ROR is a high 43 per-

cent for property crimes, while another's is a low of 25 percent. Since 

there are a large number of cases for property crimes, these proportions are 

much more reliable than those for sex crimes. 

Tne bail decisions actually made by a judge for property crimes can 

also be compared to the bail decisions in the hypothetical cases. For the 

actual bail decisions, the ROR rate (PTS and unsupervised) is used to rank 

the judges. For the hypothetical cases, both the number of times a judge 

suggested ROR Olnd the total a-llount of money bail are used. These are the 

same two ranking used above. 

There was no association bet\>Jeen the ROR rate for property crimes 
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and tne hypothetical cas·=s using eit!ler method of ranking the interview 

ansloJers. Spearman's Rho sh(),oJed no association (.02) for the property crime 

ROR rate and the ROR ranking from the hypothetical cases. The rank correla-

tion coefficients also showed a small positive association (.17) betVleen the 

ROR rate for property crimes and the total a~ount of bail ranking. The lack 

of association for the property crimes and the bail the judges set for the 

property crimes suggests that another type of crime needs to be examined for 

a similar relationship. 

Toe two female defendants were charged with a document crime. The 

type of bail set for docu:nent cri:nes by each judge is given in Table 6.12. 

TABLE 6.15 

Percentages of Types of Bail by Judge for Document Crimes 

Type of Judge 
Bail 2 3 4 5 6 7 8 Total 

Un super- 0 10 0 22 7 6 0 0 7 
vised ROR 

ROR wi 83 48 38 33 57 33 58 63 44 
PTS 

Normal 17 42 55 44 29 58 32 37 47 
money 
bail 

Large 0 0 4 0 7 0 0 11 2 
money 
bail 

No bail 0 0 4 0 0 3 0 0 
set 

Total = 100 100 101 99 100 100 101 100 101 
t J = 6 31 29 27 14 72 19 19 217 

Tnis table shows a great deal of variance between the ROR rates for different 

judges for docLXnent crimes. Excluding ju-:ig(? 1 because of th,= number of cases, 

---~.~ • • "" •. i'QbPi"iiii.': " 
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the ROR rates range from 64 percent to 38 percent. This wide range of bail 

decisions shows the judges react differently even to the least serious felony 

charges. 

If judges do let the charge effect whether they will HOR a defen-

dant, no association would be expected between the ROR rate for document 

crimes and the large money bail rate for sex crimes. The premise is that 

judges who set bail the most according to charge would set the least punitive 

bails for document crimes and more punitive bail for the other two types of 

crime. 

The document crime HOR rate for each judge was ranked to compare it 

to the two rankings fro~ the hypothetical cases. Spearman's rank corre-

lation coefficient showed slight negative association between the document 

crime ROR rate and the hypothetical cases ROR ranking (-.19) and between 

the document crime ROR rate and the hypothetical total money bail ranking 

(-.14) • The association for the bail set for document crimes is no closer 

to the answers fr~~ the judges than the pail set for property crimes. 

The empirical data shows that judges vary in the bail they set for 

certain types of crime, but no inferences have yet been made about whether 

the. judges have similar patterns of setting bail for different charges. 

A judge with a relatively high ROR rate for document crimes would be 

expected to have a high ROR rate for property crimes. Moreover, if the 

different judges weigh .dangerousness and appearance consistently, the 

judges with high HOR rates would also be expected to set high bail less 

often. By comparing the judges according to their ranking by ROR and 

large bail rates, these relationships can be examined. 

Spearman's rank correlation coefficient shows there is a relatively 

strong associatio~ (.43) between the rankin~ of judges by HOR rates for 

I 

, 
: i 

·1 
\ 

I , ! 
, i 

I I 
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\ 



178 

document and property crimes. There is also an even stronger 'association 

(.55) between the ranking of judges by ROR rates for property crimes and the 

ranking of judges (reverse order from previous usage) by large bail rates 

for sex crimes. These are the relationships that were expected. 

However, there is a negative association (-.26) between the judges 

ranked by ROR rate for document crimes and by large bail rate for sex 

crimes. This association shows that the judges who are most likely to ROR 

a defendant charged with a document crime are also the ones who are most 

likely to set high bail for a defendant charged with a sex crime. 

The relationship suggests that some judges rely on defendant danger

ousness when setting bail. If the charge is not serious (a docwnent crime), 

these judges are more likely to set ROR. If the charge is serious (a sex 

crime), they are more likely to set high bail to attempt to detain the de

fendant. This premise does not suggest that some judges set bail based 

on a concern for appearance and others on a con~ern for dangerousness. 

Instead, the association suggests some judges rely on their perceptions of 

defendant dangerousness more than other judges. 

Of course, other factors could also explain the relationship. 

Defendants charged with docwnent crimes might have less extensive prior 

records. Some judges may have been relying on prior record more than others. 

Some of the judges may have set bail for defendants with significantly dif

ferent community ties. '. If the defendants for each category of crime had 

vastly different community ties for each judge, the ROR rates would show no 

association. However, this explanation is unlikely because of the large 

number of cases presented to each judge. The reason is probably either prior 

record, charge, or a combination of these two. If so, the associatio:1 b·et' .... een 

the bail decisions for the three categories of crime indicates that a percep-
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tion of defenjant dangerousness influences the type of bail set by judges. 

Tne answers given during the interviews with the judges do not seem 

to accurately reflect the decisions they actually make. Several explanatio~s 

are possible for this relationship. For example, the smaller sample size 

for sex crimes suggests the associations found might be spurious. Another 

possible explanation is the instrument used to look for associations. Rank

ing the judges and computing Spearman's Rho is a crude statistical method that 

may miss some of the su'.:>tleties of the judge's decisions. The method does 

not account for judges who are bunched closely together in the ranking, nor 

does it show judges at extremes. The lack of precision of the statistical 

method used might account for the findings. 

The judges might also not let outside factors or actors influence 

their decisions as much when setting bail for sex crimes. In a violent 

felony agains~ a person, judges may depend strongly on the charge, not 

letting other factors influence th~ir decision as much as for less serious 

charges. On the other ha~d, So.l1e outside factor may strongly influence 

the judges when setting bail for property and document crimes. The inter

views suggested Pretrial Services might play such a role. 

An attempt has been made to explain why the answers to the hypotheti

cal defendants did not seem to be strongly related to the actual decisions 

judges make. If an explanation for the apparent lack of association between 

these two types of bail decisions cannot be found, the finding of the inter

views are questionable. An examination of the different categories of charges 

produced !'Dore evidence that a prediction of defendant dangerousness affected 

bail decisions. The exa:nination of the type bail set for the different cate

gories of crime sho'-tJed that the type bail set by the judges varied. Since 

the interviews did not explain the variatio~ in the bail set by the judges, 



other actors or outside factors need to be examined. 

OTHER ACTORS 

The description of the bail setting process suggests that actors 

other than the judges can have impact on the type and amount of bail set 
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for a defendant. The interviews and empirical data can be used to examine 

the impact these actors have. If these actors are shown to have substantial 

impact on bail decisions, the small difference between what judges say they 

should do and what the empirical data shows they do might be explained. 

The description of the bail setting process indicated the Pretrial 

Services employees are influential. They interview the defendants, make bail 

presentations to the judges, and recommend defendants for release on recog

nizance. In addition, all of the judges had high praise for the organiza

tion and said that they trusted the organization's judgment. Only one 

judge seemed even a little reserved about putting full faith in Pretrial 

Services. 

The decision~aking process for PTS can be broken down into three 

stages. First, the PTS employee must decide whether to interview the 

defendant. Next, the interview responses are used to calculate the defen

dants point scale score. Finally, the PTS employee presents the case to 

the judge for a bail decision. Each of these three stages is examined to 

explain the role PTS plays. 

For the four months used for the sample collected from the Memphis 

City Court records PTS interviewed 63.4 percent of the defendants. Less than 

one percent of the defendants th3t the agency initially decided not to inter

view were later released to PTS supervision. Only four percent of the de

fendants posted bond before an interview. The various reasons PTS decides 
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not to interview 3 defendant are shown in Figure 6.16. 

FIGURE: 6.16 

Distribution of PTS Reasons for Not Interviewing Defendants 

11% (74) Already posted 
bond, or refused inter-

5% (31) In hospital, 

from previous 
.J~ _____ --Imental case 

:-I = 675 

48% (322) 
Defendant's prior 

record 

(36.6% of the total defendant sample) 

The pie diagram shows that a defendant's prior record is the most 

important factor in an intervieH decision. A number of the defendants ex-

cluded from interviews were already on felony bond for another case or be-

cause they had some type of hold on them. These defendants can reasonably 

be assumed to have also failed to meet the PTS prior record requirements. 

Therefore, the defendant's prior record probably excludes ~ore than half 

of the defendants from a PTS interview. 

Since judge's have no community ties information for defendants 

who are not interviewed, one might assume a decision not to interview a 

defendant would affect the amount of money bail as well as the type of bail. 

However, only 9.8 percent of the defend3nts had large bail set and 7.3 per-

cent had no bail set. :'10st of the defendants not interviewed are in the 
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normal bail group. This fact suggests judges may be basing their decisions 

primarily o~ the charge. The prior record and community ties may be secondary 

considerations in a bail decision. Judges might set "large bail" for a de-

fend ant without community ties and with a prior record o!1ly when the charge 

is serious. 

The charges for defendants PTS did not interview a shown in Table 

6.13. The defendants who had already posted bail are excluded from the 

table. 

TABLE 6.17 

Defendants not Interviewed by Charge 

Homo- Sex Rob- Assualt Prop. Drug Weapon Do~ument Total 
cide Crime bery Crime Offense Offense Crime 

Percen-
tage = 41 24 44 26 35 21 32 22 33 

N = 40 22 70 40 346 23 12 48 601 

The above table shows a large proportion of defendants for every ~ategory 

of crime are not interviewed by PTS. If the charge is the most important 

factor to some judges, PTS might not be recommending some defendants charged 

with a nonperson felony who have low point scale scores and would be accepta-

able RQR recommendations. 

Most of the defendants are excluded from an interview because of 

their prior record, but no investigati6n is made of whether the defendant 

has ever failed to appear in court. State la\oJ states that prior releases 

on bail is a criterion for a bail decision. Judges are not provided with 

com:nuni ty ties or prior pretrial behavior information for these defendants. 

The lack of information suggests some defendants who might be reliable o~n 

recognizance releases are having money bail set because they are not being 
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interviewed. 

After the interview Pretrial Services must decide whether to reCOlTI-

mend the defendant for ROR. Figure 6.8 shows the reasons why Pretrial Ser-

vices did not recommend interviewed defenda~ts. The analysis of the sample 

shm,/s that 33.3 percent of all defendants are interviewed but not recommended. 

Tne sample also sho'ws 52.4 percent of the interviewed defendants are rejected. 

Figure 6. 8 shows why PIS rejected these interviewed defendants. 

N = 614 

FIGURE 6.8 

Distribution of PIS Reasons for Not Recommending 

Interviewed Defendants 

8% (49) Qualified, but 
unable to verify in

ormation 
7D'o _"'"-___ -., 270 (15) Addict, mental 
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Insufficient 

Tne pie diagram sho'''';s that a large portion of the defendants are 

not recommended because they do not have enough points. Pretrial Services 

uses a Vera-type point scale to measure a defendant's community ties. If the 

screening device PIS uses is too restrictive, defendants who would be reli-

Zlble cDR releases are not be recommended. At least one of the judges said he 



would accept a PTS recDrnmendation for a defendant who he y.jould otherwise set 

bail as high as $5,000. The interviey.js sho·..Jed all judges have similar faith 

in the PTS assessment of community ties. These facts suggest that if Pretrial 

Services changed its screening device to reject fewer defendants for insuffi

cient points, the judges would accept the additional reco:nmendations. 

A significant proportion of the defendants shown in Figure 6.10 

meet the point scale requirements, but are not recommended because th2 case 

is too serious. Almost all of these cases (88 percent) are crimes against 

a person. The decision not to recommend the defendant is a subjective one 

made by the PTS employee. The defendants not recommended are often recom

mended for reduced bond. Previous findings suggest th<lt judges would not 

ROR defendants "witn serious cases" if PTS recommended them. Yet, the fact 

tl1at a~ategory exists for rejecting an otherwise qU3lified defendant shows 

that PTS considers possible defendant da:1gerousnes before making <:In ROR 

recom:nenda tion. 

The impact of the PTS decision to interview and to recommend a de

fendant depends on the number of PTS recommendations that the jud:ses are 

willing to accept. The interviews indicate that the judges accept most 

recommendations. Ta,;)le 6.9 shows the bail set for defendants recommended 

for ROR by PTS. Judge 1 is o:nitted because of the small number of cases. 
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TABLE 6. 19 

Bail D'2cisions by Judge for ROR Recommendations 

Judge 
2 3 4 5 6 7 8 Total 

ROR ''111 98 97 94 95 96 97 99 97 
PTS 

Honey 2 3 6 5 4 3 3 
bail 

Total = 100 100 100 100 100 100 100 100 
N = 108 75 65 39 151 38 67 5114 

The table shows that a PTS reco!1lmendation is rarely rejected. No judge 

accepted less than 94 percent of the PTS recommendations. TIle judges appear 

to rely heavily on PTS. 

Ahen aSKed in the interview, "\-mat would make you reject a PTS reCOffi-

mendation for ROR?" all of the jud;ses answered either the charge, the facts 

in the case, the prior record, or some combination of these three. If these 

factors are indicators of defendant dangerousness and not likelihood of 

flight, th,=y are setting money bail instead of ROH to "protect the commurlity." 

Furthermore, these answers imply judges do not make their own assessments 

of community ties. The data and the interviews suggest judges strictly rely 

on the PTS assessment of co.~munity ties as measured by the Vera-type scale 

when deciding whether to set ROR. 

The PTS employees' decision appears to have significant impact on 

Whether a defendant is released on his own recogniznce. For many defendants, 

the number of points they have on the points scale is the crucial factor in 

determining the type of bail set. Since a PTS recommendat,ion is influential, 

the decision to interview a defendant is important. 
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OTHER SYSTE~lIC FACTORS 

Factors besides the judges and Pretrial Services have impact on the 

type and amount of bail set for a defendant. As the actors most involved 

in bail decisionmaking, the judges and PTS employees have been emphasized 

in the analysis of why ROR is not set more often. Yet, the other actors 

and outside factors can influence the bail decisions made. Since none 

of the empirical data gathered for this study relates to these other factors, 

the responses in the interviews are relied upon to explain the effect they 

have on the number of times ROR is set. 

If a defendant's bail is set in the open court room, the prosecutor 

can have direct influence on the type of bail. Occasionally a judge asks 

the Prosecutor for a bail recommendation. In Memphis, the prosecutor almost 

always suggests money bail. The prosecutors also occasionslly objects to 

PTS recommendations for ROR. The prosecutor usually objects to the recom

mendation because a weapon was. involved, the victim was injured, or some 

other factor not tradition:311y associated with likelihood of appearance. 

The impact of the 'input of the prosecutc~ is hard to determine. Observations 

indicate that if PTS does not make a bail recommendation, the prosecutor is 

influential. The small number of rejections of PTS recommendations suggests 

that if PTS does make a reco:nmendation, the prosecutor is not influential. 

The interview with the two prosecutors indicate prosecutors base 

their bail recommendations on a con~ern for protecting the community. One 

of the prosecutors said "I don't want dangerous people on the street." 

They both agreed they did not want "ROR set for robbery or some other type 

of violent crime." They saw ROR as being for first offenders and non

violent crimes. 

One of the prosecutors also said the purpose behind her bail decisions 
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was deterrence of future crime. She s~id bail should not be punitive, but 

that "so;netimes a money bond is necessary to make the defendant realize the 

seriousness of the proceedings. 1I She said a defendant should be :nade to 

realize that lIif he picks up additional charges his bond will be set so high 

he cannot get out. 1I 

This prosecutor uses criteria not given by Tennessee law. Her reasons 

are particularly interesting since the bail decisions she gave (Table 6.3) 

are not that different from the Ilmedian judge" and are not as punitive as some 

of the judges in Table 6.2. This fact further supports the premise that 

judges set bail for reasons besides, or at least in addition to, appearance. 

Defense attorneys can also directly influence the bail decision. A 

defendant's attorney can ask a judge to set bail. The interviews indicated 

that the defendants given unsupervised ROR had bail set in this manner. Only 

two percent of the defendants l"]ere given unsupervised ROR. The data also 

indicated that only four percent of all defendants posted bail after their 

attorney persuaded a judge to set bail. Most of these defendants were charged 

with some type of document crime or aggravated assault. The type of charge 

for these cases would appear to account for the large proportion of releases 

on recognizance for these cases. 

The judges said in the interviews that they released defendants 

to an attorney because they expected defense attorneys to supervise their 

clients much in the same manner PTS supervises defendants. However, two 

of the judges said they refused to set bail for an attorney. They said 

the information given an attorney was not as reliable as that verified by 

PTS. They said they referred attorneys to Pretrial Services. The data 

show that these two judges were also the only ones who did not release any 

defendants on unsupervised ROR (see Table 6.8). Apparently, wnether the 
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defense attorney can influence a bail decision depends on the judge. 

The impact of defense attorneys on bail decisionmaking' is not great. 

Only a small percentage of defendants have bail set when an attorney asks a 

judge. Furthermore, many of these defendants probably would have the same 

bail set if they did not have an attorney. The main difference attorneys 

appear to make is having defendants released on unsupervised ROR rather than 

to PTS supervison. A defense attorney has some impact on a bail decision, 

but probably not as much as the other actors in the criminal justice -system. 

The newspaper reporters appear to have an indirect affect on bail 

decisions. The bail set for serious cases usually makes the papers. Four 

of the judges said the paper had no affect on bail decisions, but four of 

the judges seemed to think the newspaper did affect bail policy. In addition, 

actors other than judges all thought the newspaper was influential, but that 

the amount of influence depended on the judge. 

There were several rea~ons given for the newspaper's affect on bail 

decisions. Two of the judges said the newspaper stories were misleading. 

The "failure of reporters to be in court," "the sensationalizing of the 

news," and the failure of "the average person to understand the concept of 

innocent until proven guilty" were criticisms these two judges gave about 

newspaper stories. However, two of the judges who were not worried 

about the newspaper's stories said the stories were essentially accurate. 

The different perceptions judges have abo~t the accuracy of the press might 

explain why some judges are affected by the newspaper. On the other hand, 

all of the judges might be affected by publicity. Some judges might not 

admit it to themselves or might not think the effect was important enough 

to mention. 

Two explanations can ~egiven for concern Jver pu~licity of bail 



decisions. The first is the fact that judges face reelection every four 

years. although every judge said he or she did not let politics affect 

their decisions, their concern about publicity over setting bail for a 
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"dangerous" defendant raises questions about these claims. Another possible 

explanation was offered by one of the judges. This judge said bad publicity 

affects a judge on a personal level. She said "I do not like to be attacked 

in the paper and see the article pinned up on the bulletin board." 

Whatever the explanation, the newspaper does effect bail decisions. 

An anecdote told by one of the newspaper reporters clearly supports this 

premise. The reporter said 

A defense attorney had failed one morning 
to have his client's bail lowered when 
the press was present in the court room. 
The prosecutor tipped us (the newspaper) 
off that the attorney .was going to try again 
to have the bond lowered. We were there 
and he did not. 

Whether the judge would have lowered the bail if the press had not been 

present is debatable. Nevertheless, the .prosecutor and the reporter obviously 

think the press is influential in some bail decisions. The extent of the 

newspaper's influence on a judge and the number of judges the newspaper 

might influence is not clear. 

An outside factor which appears to affect bail decisions is the full-

ness of the City Jail. The City Jail is under a consent decree from a Federal 

judge not to let the jail popUlation rise above a certain limit. Since most 

of the defendants in the City Jail are there because they cannot make their 

money bail, the bail decisions of the City Court judge would are related to 

the number of defendants in the jail. The fewer defendants given ROR, the 

more likely the jail is to be overcro~ded. 

The four judges who 'tVere conct;;?rned with the effect of the newspaper 
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also were concerned about the fullness of the City Jail. The four judges 

who claimed not to be worried about newspaper publicity also claimed not 

to let the number of defendants in the jail concern them. The perfect 

association between these answers suggests that some judges let outside 

variables affect their decisions, while others do not. 

An interesting relationship is found when the answers to the questions 

about the ne\.Jspaper and the jail are compared with the ROR rates. The four 

judges not concerned with the outside variables ranked first, second·, third, 

and fifth in the percentage of defendants they released on their own recog

nizance. This relationship appears to be consistent with the ans'tJers about 

the newspaper, but inconsistent with the answers about the fullness of the 

jail. If a judge was not worried about perceived criticism of his bail de

cisions, he would be more likely to release defendants on their own recogni

zance. Yet, if he does not care how full .the jail is, he should be less 

likely to release defendants on their own recognizance. The discrepancy 

found here suggests that the newspaper is a more important factor than the 

fullness of the jail. Perhaps the judges who let outside variables affect 

their decision 'whether to ROR a defendant are more often concerned with 

bad publicity than with decreasing the jail population. 

Even if all of the judges claimed the fullness of the jail did not 

affect their bail decisions, a strong argunent could be made saying it does. 

The unusual method used in the City Courts of having a PTS employee go to a 

judge1s office or call the judge on the telephone was devised to alleviate 

the crowded conditions of the jail. By setting bail several times a day and 

by setting bail on weekends, defendants are released sooner. Frequently, 

they are released without having to spend a sin61e night in jail. Much of the 

influence of Pretrial Services stems from this method of setting bail. PTS 
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is the only actor giving information to judges when over half the bail deci-
. 

sions are made. Being the only actor present should increase their ability 

to get ROR recommendations accepted. Therefore, the overcrowded conditions 

of the jail not only pressure judges to ROR more defendants, but also has 

led to the implementation of a method that increases the influence of the 

agency that usually pushes for more ROR releases. 

SUi'1i"1ARY 

This chapter attempted to explain why ROR is not used as extensively 

as Chapter V proposes it should be. The interviews and empirical analysis 

are used to make inferences concerning the bail decisionmaking process in 

Memphis-Shelby County. These influences should indicate the areas efforts 

to reform the bail policy need to be aimed. 

The judge was the focus of the analysis. The interviews showed that 

prior record and charge, as well as community ties are important criteria in 

a bail decision. The judges not only increased the a~ount of the money bail 

if there was a serious charge or extensive prior record, but also set the 

type of bail either ROR or money -- using these criteria. The empirical 

analysis of the effect of charge supported the findings of the interviews. 

The more serious the charge, the higher the money bail and the fewer ROR 

defendants. Since offense seriousness and prior record are criteria usually 

more associated with defendant dangerousness than with appearance, the 

assumption was made that protecting society was an interest behind bail 

decisionmaking in Y1emphis. 

A Pretrial Services -reco:ncnendation appears to be an important factor 

in a bail decision. Any defendant who the judges do not perceive as da~-

gerous seems to be given ROR upon 3 PTS reco:n~endation. The high acceptance 
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rate of PTS recommendations suggests the PTS interview and recommendation 

decisions are crucial to the proportion of defendants released on their own 

recognizance. If the PTS interview and recommendation criteria are too 

restrictive, reliable ROR defendants are having money bail set. 

A number of other factors also appear to influence bail decisions. 

The prosecutor's concern with protecting society could lower the ROR rate. 

The impact of defense attorneys is unclear, but their effects do increase 

the number of unsupervised ROR. The publicity in the newspaper seems to 

lower the ROR rate. Perhaps a judge's concern with the newspaper reinforces 

his concern about defendant dangerousness. The overcrowded conditions in 

the jail also are been partially responsible for shaping the present bail 

decision~aking process. 

The examination of why the ROR rate is not higher seems to have found 

that a concern for possible defendant dangerousness is the best explanation. 

However, the Tennessee law doe.s not allow dangerousness as bail setting 

criteria. The Literature review showed that no reliable method of predicting 

defendant dangerousness has yet been devised. Furthermore, the theme of this 

paper is release on recognizance as an alternative to money bail. No justifi

cation has been found in the literature review or the legal sources for set

ting money bail instead of ROR because of perceived defendant dangerousness. 

This preoccupation of the Memphis-Shelby County Criminal Justice System sug

gests that possible methods of changing the bail policy in the jurisdiction 

need to be explored. 



CHAPTER VII - WHAT COULD HAPPEtJ 

This final chapter speculates on what changes could be made to 

further reform Memphis-Shelby County bail practices. The Memphis bail 

system is a "reformed" jurisdiction when compared to the bail systems before 

the Manhattan Bail Project. HQ'..Jever, when compared to the "ideal" proposals, 

"what is happening ll in t"lemphis is not "\-1hat should happen. II The previous 

chapters clearly showed that change is needed in Memphis if ROR is to be used 

as often as the empirical studies and the legal sources suggest. 

This chapter offers some concrete suggestions to move bail practices 

in Memphis toward the proposals made for ROR based on the present law in 

Tennessee. First, an attempt is made tO , predict what will happen if the num

ber of defendants released on their own recognizance is drastically increased. 

Then, the findings of Chapter VI --the examination of "why" ROR is not used 

as often as it should be-- are used to devise strategies to increase the ROR 

rate. Finally, a new recommendation scheme is constructed for implementation 

by Pretrial Services. This recommendation scheme is intended to provide a 

rational, objective method of screening defendants, while still meeting the 

need to further reform the jurisdiction. 

PREDICTION 

Two methods are used to predict what will happen in the Memphis

Shelby County Criminal Justice System if the number of defendants given ROR is 

significantly increased. One method looks at jurisdictions that have the de-

r-- 193 
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sired ROR rate. How many defendants are released on o'~ recognizance in 

other jurisdictions and how many of these own recognizance releases fail to 

appear, a reasonable guess can be made about what might happen to the FTA 

rate in 1'lemphis if the bail policy is changed. The second method is to 

examine at historical data. Past increases in the ROR rate in :-1emphis will 

indicate what effect future increases in the ROR rate in Memphis might have 

on the FTA rates. 

Washington, D.C. and Dade County are used for comparison. These 

are the two cities used earlier to show that other cities release signifi-

cantly more defendants on their own recognizance, than Memphis. Table 

7.1 gives the ROR detention and FTA rates for Washington, D.C. and Dade 

County. The rates found earlier in this study for Memphis are included 

for comparison. 

ROR (nonfinancial 
bail) 

FTA for ROR 

FTA for all 
felony defendants 

Detained (not 
released from jail) 

TABLE 7.1 

Various Rates for Comparing 

Washington, D.C. 

62% 

10% 

11 % 

20% 

1 
Cities 

Dade County Memphis 

55-% 31% 

22'% 13% 

18% 28% 

16% 28% 

The table suggests that a substantial in~rease in the number of defendants 

released on their own recogn-izance in Memphis would not adversely affect 

the FTA rate. The characteristics of the other two criminal justice systems 

migllt be different from t~emphis and th~ data might have been ~ollected in 



a different manner. Nevertheless, the FTA rates for Washington and Dade 

County show that when a greater number of defendants are released on 

nonfinancial bail, it does not result in a vastly greater FTA rate for 

the system. 
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The vast difference in Memphis-Shelby County between the FTA rate 

for ROR and the FTA rate for all felony defendants suggests the FTA rate for 

the system might be lowered by a greater reliance on ROR. If the supervision 

of defendants by Pretrial Services is responsible for the vastly lower FTA 

for HOR, then the FTA rate for the system could be lowered by releasing more 

defendants to PIS supervision. 

In addition, the detention rates for Washington and Dade County sug-

gest that the number of defendants held in jail prior to their trial could 

be reduced by increasing the role of ROR in Memphis-Shelby Cou~ty. If more 

defendants are given ROR, the number of defendants detained because they 

cannot afford to post money bail could be decreased. Decreasing the number 

of pretrial detainees will not only decrease the pretrial punishment of 

defendants, but should also save the criminal just system money. Housing, 

guarding, and feeding defendants in ·the City or County jail is expensive. 

If defendants are detained because they un~ecessarily had money bail set, the 

criminal justice system is wasting financial resources. 

The historical data is also used to predict what will happen in 

Memphis if there is a drastic change in the ROR rate. The data that comes 

from Pretrial Services records. There is a problem with using the data from 

PIS. Pretrial Services information is based on all defendants released to 

PIS supervision, not on 311 own recognizance releases. Yet, Chapter V showed 

that almost all defendants2,;iven ROR are released to PIS supervision. The 

Chapter showed that only a small percentage of the defendants released to PTS 

" r I 
, j 

.i 

I 
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i 
I 
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supervision wer~ released on reduced money bail (not ROR). In addition, inter-

views suggest that the proportion of defendants in these two groups have been 

consistent over the past ten years. Thus, the problem with the PTS data is 

relatively small and it affects the data each year. 

The information available from Pretrial Services measures the PTS 

release rate and forfeiture rate. Information concerning the detention rate 

for the system and the FIAtate for all releases was not available. Although 

the missing information would have been useful for comparison, the information 

available is sufficient to make some projections about the impact on FTA rates 

of future increases in the ROR rate. 

The information from Pretrial Services is arranged by year in 

Figure 7.2. The broken line graph gives the percentage of the total felony 

population released to PIS supervision and the forfeiture rate for those 

defendants. Pretrial Services keeps its data for the fiscal year from July to 

June. The forfeiture rate is much s:.laller than the FTA rates discussed in 
2 

Chapter V because of the stricter definition used by the Agency. 
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ROR and FTA Rates by Year 
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there is no relationship between the percentage of 

the t~tal defe:1dant populatio:1 released to Pretrial Services supervision 

and the forfeiture rate of the Agency. The three years with the highest 
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percenta:;e of releases had a lO'..Jer f~rfeiture rate than the year with the 

lowest percent~ge of releases. In 3ddition, the year with the highest for-

feiture rate was only the fourth highest in terms of release rates. These 

percentages indicate that tile ~1e]1]phis-Shelby County CO:.lrts could further 

increase the perc::mtcge of defendants released to PTS supervisio:1 without. 

effecting the Agency's forfeiture rate. 

Figure{.3 specifies the relationship between t~e increases in the 

nOR rate shown i:1 Figure '7.2 and :'~le changes in the Agency's forfeiture rate. 

Fi;ure -{. 3 uses t11e sa!ne ti:n~ series format, but sho'ws the ROR and the for-

feiture rates as tne percen:3~e cnan~e in one yeHr from the previous year. 

iU tho·J30 the ch .. :m'Scs in tne forf2i ture rat.e 'were smaller th3n the changes in 
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the release rate in th= previous graph, the small size of the forfeiture rate to 
I 

" 
makes its percentage changes appear more extreme. i' 

FIGURE 7.3 

PercenLa6e Rate Changes By Year 
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Analyzing the data by percentage change per year emphasizes the 
. 

fact that to date there has been no relationship between the increases in 

the PTS release rate and the Agency's forfeiture rate. All of the per-

centage changes for the release rate have been positive. The changes for 

the forfeiture rate have been positive and negative. The release rate per-

centage has steadily decreased. The forfeiture rate has fluctuated, increasing 

and decreasing unpredictably. Furthermore, the year with greatest percentage 

increase in the release rate was the same year with the greatest decrease in 

the forfeiture rate. 

The year with the second largest increase in the release rate (1977) 

is troubling because of the 96 percent increase in the forfeiture rate. How-

ever, a number of reasonable explanations could explain the change. For ex-

ample, the forfeiture rates for all types of releases might have been high 

that year. The previous year (1976) also had an extremely low forfeiture 

rate. This makes the percent change loo~ disproportionately large. Another 

explanation could be that the increase might have outstripped the Agency's re-

sources. The two years together represent a 94 percent increase in the re-

ease rate. The large release increase might have caused problems because the 

Agency could not supervise the defendants. 

Whatever the explanation, the forfeiture rate in 1977 indicate in~ 

creasing the ROR rate would create problems. The subsequent years brought 

the forfeiture rate below the forfeiture rate for 1975. The fact that Pre-

trial Services was able to maintain a low forfeiture rate while more than 

doubling its release rate strongly supports the premise that future increases 

in the ROR rate 'Nill not adversely affect the number of defendant who appear 

in court. 

, I 



200 

STRATEGY 

This chapter has tried to predict what will happen if the ROR rate 

is drastically increased. Nothing has been said about how to create an 

increase of this type. An increase in the ROR rate in Memphis-Shelby 

County will probably take a conscious effort on the part of actors in the 

Criminal Justice System. This paper has tried to establish what should be 

done. Actually Inoving the bail policies in the jurisdiction toward the 

ideal needs an innovative approach. Rather than attempting to form a-detailed 

implementation plan some broad guidelines are suggested. These guidelines 

are an attempt to integrate paper by discussing how to use the findings. 

As Chapter VI tries to establish, the bail policy in Memphis is 

partially based on the type of bail judges think a defendant deserves. 

Although, Tennessee law does not allow punitive bail policies or considera

tions of possible defendant dangerousness, govern;nental purposes other than 

likelihood of appearance enter-bail decisions. Greater use of of ROR may de

pend on convincing judges that money bail unfairly discriminates against the 

poor without serving any useful state purpose. The judges are the actors in 

the system who actually set bail. Therefore, the ROR rate cannot be increased 

until the judge's attitudes about bail are changed. 

A number of factors in the Criminal Justice System were suggested 

as shaping the judge's attitudes. One influence on a Judge's attitudes 

might be other judges. -Peer pressure might be successful in getting the 

Memphis-Shelby County bail policy changed. If one or two judges can be 

persuaded to substantially increase the number of defendants released on 

their own recognizance, their actions might be used to influence other 

judges. A judge who supports a greater role for RQR c~n be a strong advo

cast for that policy. 



201 

The other factors which might influence a judge's decisions might 

also be changed. If the prosecutor did not object to ROR recommendations, 

fewer recommendations might be rejected. If the prosecution suggested ROR 

for a deserving defendant, a judge would probably always set it. The prose-

cutors interviewed said they based their bail suggestions on factors other 

than likelihood of appearance. Therefore, changing their present impact on 

bail policy might also depend on changing how they make a bail decision. 

The ne\-lspapers could be influential. The reporters seemed to be 

knowledgeable about the bail practices in ~emphis. The press could publicize 

the "plight" of some defendants who sit in jail for months because they could 

not post money bail only to have their case dismissed. By assu~ing this type 

educational role, the newspapers might help change the attitides about bail 

of the general public and other actors. 

Defense attorneys could affect the bail policy. Most defense attoi-

neys probably already attempt to have ROR set as often as is practical. How-

ever, fe\-l legal efforts are made to change the system. Defense attorneys 

could routinely appeal decisions that set money bail. This might create an 

Appeals Court ruling mandating moreo~n recognizance releases. 

The nature of a bail decision makes the appeals process a difficult 

method to employ. Legal questions concerning bail are often moot before 

they reach a higher court. The infrequency of cases ruling on the subject 

indicates Appeals Court judges are reluctant to become involved in over-

ruling bail decisions. Nevertheless, the legal path could be attempted. The 

examination of the Tennessee and Federal law suggested ROR should be the 

predominant form of bail; this study sho~s ROR is not. 

Pretrial Services could have a profound affect on changing bail prac-

tices. Interviews show !nany PTS employees think more defendants should be 
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released on their own recognizance. Some of the employees said they thought 

the ROR rate needs to be doubled. 

Further reform of the bail practices in Memphis can begin with Pre

trial Services. Pretrial Services can increase the ROR rate by two methods: 

1) persuading, convincing and educating other actors in the system; 2) recom

mending more defendants for ROR. The Agency was highly respected by every 

actor interviewed. Even the actors who disagreed with the Agency's orienta

tion had positive comments about Pretrial Services. This prestige can be 

used to influence other actors to change the jurisdiction's bail practices. 

Pretrial Services prestige appears to be based on its success in 

terms of appearance rate. The objective method the Agency used to make deci

sions is also important. Some objective method of recommending defendants 

needs to be devised which screens out defendants who are the most unlikely to 

appear in court and still recommends the number of defendants necessary to 

increase the ROR rate to where it "should" be. 

PROPOSED SCREENING DEVICE 

The inability of past stUdies to predict who will appear in 

court suggests that research efforts in the past have been asking the 

wrong quest jon. Pretrial programs might be more effective if they 

changed what is measured in a screening device. The point scale used 

in Memphis-Shelby County tries to screen "bad risks" from "good risks" 

by measuring the defendants' community ties. Past research shows that 

community ties as measured by a Vera-type scale are incapable of predicting 

defendant behavior. Variables that have predictive capacity still predict 

that a defendant in the "worst risk ll group will probably appear in court. 

In addition, co~stitutional principles make some of the predictors (race, 
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employ.nent) unacceptable as decisionmaking criteria. Researchers and pre

trial programs need to find a new orientation; predicting indi~idual defen-

dant behavior has not been a fruitful approach. 

If progra~s should not b8se release criteria on demographic 

variables, what should the criteria be? Perhaps all defendants who 

can be supervised should be released on their m-m recognizance. Super-

vision has been shown to have some relationship to appearance. The level 

of supervision has been shown to have an affect on the appearance rate of 

those released on their own recognizance. Since objective methods are 

supposed to release, objective cri t,~ria to determine whether a defendant can 

be supervised are offered. 

The method that is offered for screening defendants into those to 

be recommended for release is a modified version of what is not being used 
3 

in New York City. Th·e New York Criminal Justice Agency abandoned the com-

plicated "Vera-type" scale originally developed in that jurisdiction. Except 

for the emphasis on supervision, New York now uses a s~reening method similar 

to what is offered. 

The following criteria are suggested for recommending a defendant for 

ROR: 

1. A Memphis-Shelby County address 
2. Two verifications of the information given by the defendant 
3. No prior convictions for a failure-to-appear 
4. Not a capital offense charge 
5. Not a failure-to-appear charge. 

If a defendant lives in the ~emphis area, Pretrial Services should be able 

to supervise him. Verifications would guarantee that the defendant actually 

lives at the address he gave, and shows that the defendant has some community 

ties. (Two people :mow him ',.Jell e!1ou?;h to know \-lhere he lives and some of 

the other following informatio:'l.) The re3soning behind no previous FTA con-
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victions and the charge not being an FTA is obvious. 

Excluding capital offenses as a charge is question able on empirical 

grounds since seriousness of charge is shown not to be related to appearance 

rates. However, the reality of community concerns about dangerousness makes 

this requirement necessary. Capital offenses are legally separated from other 

types of offenses and include few defendants. At present, some noncapital 

felonies are excluded frQ~recommendation because of charge seriousness, as 

are defendants with extensive prior records. If other limitations were con

sidered necessary, Class X felony charges (crimes against a person with a 

guaranteed prison sentence) could be combined with prior record standards now 

being used. This type restriction would still probably result in more recog

nizance releases than under the present system. However, the prior record 

standards needs to be modified. No defendant should be excluded from recom

mendation because of his prior record if that record shows he has always co~e 

to court in the past. 

A sixth criterion could be added~ The defendant could not be 

released on his own recognizance if he is presently on release for a 

previous case. When given ROR a defendant is always told that one of 

the conditions of his release is to stay out of situations that might 

get him rearrested. He is given a copy of some guidelines that are 

directed to that end. A rearrested defendant has given at least the ap

pearance of doing something illegal. The addition of this sixth criteria 

would satisfy some of the criticisms of being a "revolving door" occasionally 

leveled at pretrial progra~s. 

The above criteria conform to the legal guidelines in earlier 

chapters. They should also ~e appropriate considering past empirical 

findings. Hm.Jever, scenarios are possible in which the criteria would not 
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release a deserving defendant. An indigent defendant who appears to have 

been mistakenly charged with murder is a good example. A defendant rearrested 

for violating the bad check law ',..,hen the previous charge was for writing a 

bad check is another. Therefore, PTS supervisors should be given discretion 

to override the criteria if they feel the defendant will be a good risk. This 

human element is essential. 

After deciding that a defendant is to be released, a decision 

must be made on the level of supervision. Three criteria are suggested 

for placing a defendant into a level of supervision. 

First, whether a defendant has a telephone is important. A defen-

dant without a phone would probably be more difficult to supervise. Two sug-

gested conditions for phoneless defendants are more frequent reporting calls 

I 
" i'-
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or reporting in to the Agency in person. Moreover the Agency could use writ- ~ I , 
ten notification, mailing the defendant a letter with his court date. In ex-

treme cases, the Agency could use home visits to notify and talk to the defen-

dant, thereby increasing supervision. 

Second, a drug or alcohol problem should indicate special super-

vision. Past studies have indicated a relationship between drug or 

alcohol problems and court appearances. The defendant could be referred 

to a treatment organization and assigned to a special counselor. Pretrial ' 

Services already performs this function for some defendants. 

Third, intervie,:,.rers should place defendants who are "bad risks" 

into a high level supervision category. Instructions should be given as 

to the nature of factors to be considered when placing a defendant into the 

category. Past research indicates criminal justice factors such as prior 

record and charge are more important than most other variables. Employment 

history has also be~n shown to be associated with FTA rates. High risk 

H . L 
,I 
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defendants could be assigned to a special counselor who would have a smaller 

caseload. 

If the progra~ had unlimited resources, high levels of super-

vision could be used for all defendants. But the program is on a budget. 

Program resources should be directed where they do the most good. Overload-

ins the "high risk" counselor, or all the counselors if they shared the high 

risks, would defeat the purpose of high supervision. A Counselor with too 

many releases could not do the job right. An interviewer would naturally 

figure the size of the high supervision caseload into his subjective deter-

mination, being more selective when the situation demanded. 

Finally, a subjective system is acceptable because a study has 

not been done in Memphis to identify the "bad risks." Studies in other 

areas should not be relied upon to set formal criteria. They might 

direct areas for research, but conditions in Memphis are not exactly like 

those in Philadelphia or the District of Columbia. An empirical analysis 

of all of the factors that might predict "bad risks" in t-1emphis-Shelby 

County (thus indicating who should be placed under high supervision) is 

not a part of this research project. Besides, objective criteria of this 

sort have not been shown to be more effective than subjective criteria. 

Studies show that objective criteria increase the release rates, but the 

studies have not shown them to be better predictors of defendant behavior. 

Further research is needed before it can be said that an empirical 

analysis would lead to an objective system of placing defendants into 

levels of supervision that would be better than a subjective system. 

The proposed method is simple. It still uses objective criteria, 

yet allows for discretion. Prejudices of the interviewer that would 

keep a defendc:mt from being recommended for ROR are eliminated while 

I , ' 

i 
I 

I 

]1 
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still allowing exceptions for unusually circumstances. Although the in-
. 

creased number of Agency recommendations would require more resources, 

the increased number of clients and the decreased number of pretrial 

detainees should justify a budget increase. 

The method for deciding which defendants to recommend should 

increase the number of defendants released on their own recognizance. 

The method ~ight use some vnriables for placing a defendant into higher 

levels of supervision that would not be allowed for deciding whether -a 

defendant would be detained. However, placing a defendant under more 

supervision cannot violate his constitutional rights. While the method does 

not rely heavily on community ties, the research indicates judges mainly use 

charge and prior record anyway. The intervie\.Js indicate that for a minor 

charge most judges will grant ROR to any Pretrial recommendation (i.e., 

anyone PTS is willing to supervise). 

The proposed screening.device needs to be tried to see what effect 

its implementation will have on the ROR rate in ;~emphis-Shelby County. 

The proposal is based on past research and conforms to the legal guide-

lines in Tennessee. Whether its implementation has the desired effect of 

incrensing the number of defendants released on their mm recognizance to 

eve~ the level of the lowest of the three rates suggested in Chapter IV 

remains to be seen. Only implementing the screening device will show 

if it recommends substantially ~nore defendants and if those recom:nenda-

tions are accepted by the judges. 

CONCLUSION 

This chapter has su~gested ways to reform the bail policy of the 

Memphis-Sh~lby County Cr imin31 Justice Syste~. Tennessee law 3S inter-
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preted in Chapter IV proposes ~ore defendants should be released on 

th'=ir o'/m recognizance. The findings of this paper are used in this last 

chapter to make suggestions on how to increase the role of ROR within these 

legal guid~lines. 

Ho~ever, this chapter ignores the tension between the Crime Control 

and Due Process ~10dels discussed in the first chapter. Tennessee la'll gives 

the concern for the appearance of the defendant as the only governmental 

purpose for a bail decision. The concern with protecting society suggested 

by the values behind the Crime Control Model are not allowed as a state 

interest when setting bail. Nevertheless, judges appear to use their per

ception of the defendant's dangerousness 'tlhen setting bail. Consequently, 

some defendants are preventively detained. The Due Process :vlodel indicates 

these defendants have been denied their constitutional rights. 

r\ final proposal can be offered which compromises between the values 

behind the two models. Tennessee la:"'[ could be changed to allow for prevent-

ive detention hearings like those in ~ashington, D. C. Proponents of the 

Crime Control Hodel would not li\<e the "waste" of resources on the hearings, 

but ... Jould Hant "dangerous" defendants kept off the street. Proponents of 

the Due Process Hodel would not like the pretrial pU!1ishment of defendants, 

but would want defendants preventively detained only after a full judicial 

proceeding. 

Establishing preventive detention hearings brings the determination 

of defendant dangerouso=ss into the open. This paper shm-led dangerousness 

is a factor in bail decisions. Eve!1 decisions on whether to give a defendant 

ROR it/ere sho;.m to be based on criteria that are tradi tion311y thought to be 

indicators of da~gerousness. Changing the state law to establish these 

~earings would "nake detention decisions subject to review by higher courts. 
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Establishing the hearings would also focus bail decisions on appearance. 

Focusing bail decisions only on appearance could greatly increase the role 

of ROR. 
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ENDNOTES 

1. The data for this table was gathered from three sources: 
Washington, D.C. -- Jeffrey A. Roth and Paul B. Wice, Pretrial Release 
and Misconduct in the District of Columbia, Hashington, D. C., Institute 
for Law and Social~search, 1980. 
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Dade County -- Pretrial Release: An Evaluation of Defendant Outcomes and 
Program Impact, The Lazar Institute; Washington,-o.C., 1981. 
~1emphis -- Chapter IV, supra. 

2. An FTA in Chapter V, supra, is defined as any defendant for 
whom an FTA arrest warrant was issued. The FTA in PTS records is defined 
as any defendant who willfully forfeits. See Chapter V for a fuller 
discussion of the impact of an FTA definition. 

3. Stephen Gettinger, "Has the Bail Reform Movement Stalled," 
Corrections Magazine, February, 1980, p. 32. 
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APPENDIX A 

THE PRETRIAL SERVICES POINT SYSTEM 

To be recommended, a defendant n,=eds: 
1. A Memphis address where he can be reached AND 
2. A total of six verified points fro:n the follm.]ing: 

RESIDENCE (In ~"lemphis area; NOT on and off) 
Present residence 15 years OR buying h~~e (has paid 3 or more 
years on mortgage). 
Present Residence 2 years OR present and prio; 3 years. 
Present Residen:::e 6 months OR present and prior 1 year. 
Present Residence 4 months OR present and prior 6 months. 

TIt"lE IN :-1EMPHIS AREA 
2 15 years or more. 
1 5 years or more. 

FAMILY TIES (In t-1emphis Area) 
3 Lives with family. 
2 Lives with non-family friend AND has contact with other members 

of his family. 
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1 Li ves with non-fa:nily friend OR has contact with other members of 
his family. 

EI>1PLOY:-1ENT OR SUBSTITUTES 
5 Present job over 5 years where employer "Ii 11 take back. 
4 Present job over 1 year where e!'Tlployer will take back. 
3 "'loman ·,.,ri th children for whom she is responsible. 
3 Present job over 6 months where ' employer will take back. 
3 Receiving public assistance 3 or more years. 
3 Student in GOOD standing with th,= school. 
2 Worked less than 6 months at his job but employer can give 

satisfactory recommendation. 
2 Laid off his job for reasons other than persoml or ability to 

carry out job. 
2 Receiving public assistance at least one year. 
1 (a) Present job 4 months or less OR present and prior job 6 months. 

OR (b) Current job less than a month where employer will take back. 
OR (c) Unemployed 3 months or less than 9 months or more single 
prior job fro:n which not fired for disciplinary reasons. (d) 
Receiving unemploy.nent compensation, welfare, etc. (e) Full time 
student. (f) In poor health. (g) Pending workmen's compensation 
case. 

CHARACTER 
-1 Pr ior negligent no sho'w. OR run-away fro:n juvenile Dentention Center 
-2 Definite knowledge of drug addiction or alcoholis:n. (Rebuttable if 

on program). 
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PRIOR RECORD 
:Jote: Use chart bela;...] for single offenses 3!1d for combin3tion of 

offenses. For reasoning and offensive weights, see Explana
tory :"1emo. 

Code: One adult felony = 7 units if five years ago and no previous 
record within the five year period. 

One adult felony = 10 units if within a five year period fro~ 
present charge. 

One adult misd2meanor = 2 units if within a five year period 
from the date of present charge. 

One adult misdemeanor = 1 unit if five years ago and no 
previous record \..Jitl1in Lhe 5 year period. 

3 4 561 '7 
-1 

8 9 10 11 
-2 

12 13 15 16 17 18 
-3 

19 28 21 
-4 

PAST CONVICTIONS: Prior record limited to 15 years (include fines) 



APPENDIX B '. 
INTERVIE'tl QUE:STIONS: 

After assuring the interviewee that the interview was confidential, the 
six hypothetical defendants described in Chapter V were read to the 
judge so he could suggest bail for the cases and the cases could be dis
cussed. Then the judges were asked the following questions: 

1. What do you think about the bail policy in !'1emphis-Shelby County? 
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2. Wnat are the interests of society that you see as being behind a bail 
decision? 

3. How do you decide if a defendant is likely to appear at his trial? 

4. How do you decide if a defendant is potentially dangerous? 

5. What effect do these outside variables have on bail decisionmaking: 
A. the fullness of the jail? 
B. the number of cases on the docket? 
C. the newspaper? 
D. politics? 

6. What effect does a PTS recommendation have? 

7. Wnat would make you disagree with a PTS recommendtion for ROR? 
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