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F'cb . 16, 19'/J 

Thesis : -Jnt cr~;t:: tc )10 'l'hr cwh OverLon i';J r !' : 
- ----- Dccj si. o n--1 rok i.n[.:; 

ll Cos~: SLudy of Lccat.. ·inn 

by flj ci1 ard I k~n ry Ginn - Uni.vcrsity of Tc:HlC ssco 
ca.Ll ;~:1?,' ~uon L r;~;;-: · --- -- ------------ ------------------------- ----:----

Roc,; ·di.: 1;· ClTor on ;x,~ I1 J 
- ---·· ----- ·--

This \!Onld be c ·i. Lh·:>r / n c;u~: t C'r Sc~JiC!I:lbcr 1;0!) J u c 1 i eve f f or 'v:te 

Cjt. i zcns t o ?rec;crvl' L'v .:: 1·ton 1'<·: ·!: 1·!~·-s not O l'(:<· ni. zcc~ ur,LiJ J1 no 1?G'' · 
Hrs . H2 ldy s c r '.re cl <: ~ ch:·j_ rr:-~~ n f1·oi~ t!:- t t:i.w~ unLil <T<·n1;c r y - F':3bru:~rJ 

19o) , ~t ,.6t.i.ch ti:~c ArJo I. St:Ji.Lll bc::c2n:c c.:·:i c·::·n . a. l co ro : GJrc . 
I di~/.:.:i nc-t.ly r c c<l ll t i1c l e tter UHl thr; r c~J] y frc:n S~·,o 1lc~ crs/ ·,:'J do 
no t h:: ve thi s j n our .file juci[;".ns J':rom a qu j .:: k se;, rcr: . ;-:rs . Hc-e1rl ::r kt:·)!_ 
the oric:in;J _ l ette rs of hose first J<:o : t:-ts . I am presu;r, in~ th:- t 
Hid1 ::1·d Ginn t1scd t ':lis J etter fro:n t:--!':! Tcr: n os:,oe EiE)l '.ray ' s f ile. 

Err-cr (?)- on 9Dgc 70 r ec.: rcling i)Ublic hea ring of l S6J. s t< t int:; that the 
r eco r dCl' did not ,.~o ~ - ~- • 

Note : 

\·/onde r i f h8 is not confu sin £; t he r-:c, y l9J 1969, h:- ::ring c·nd be m"!ct
int; u i t h the l18m8his City Cc u ncil Bt the c: irport on ~~p r2. l J, l S63 ? 

p2ee 36, Ra gsddc 1 s quotes - Ci ty Co:~1ission overr '.lied ~ . A . C . 
r ec-ol.ir:·terL C.2.tion . C!lc. neccl due to Dc ~ ;nc o;rn associ a ti. on <:>nd t he 
Ik>1-m"Gc-..m mercho: nts . 

p_~ge So -

and .:'~/ ;:>e ndix B -
at 1961 hee ring. 

11 NOi·ihc r e dicl the St u -<! indi cate ?.n:: c c-r;s ide r .: tion f e r in
t angibles , t ho ·)I'i..;.,;: ry r eo.s.;n bein.:; , t n.::: t these ,;ere not 

r cNlily qu<Hlt.if i c- ole . 11 

(a nd a] t·rc-ys t h <' t "cost u ser b ene f its 11 

ne ve r f or pa r k ~s~ r5 , ) 

Br a.ma'n ' s l e tter t o k . H. Ginn cf 

- f or c a r us e rs -

9-2-70 . 

P. S. - :k ar c lo~nin~ this CO ?Y on 
a 11 re~e rv:: t-Lon 11 ln sis . Ano1"<1 Sto:·w r 

.:iecr ct;:,ry \·hen f i_nisilon , :)1 c.;:s~ l e t :i!'3 kno,; . 
(Dr . S:·1ith ei<nts it ?8b . 22- 2: . ) 

/ . --l:;.:r-( 
v~ l... . 

Citiz c:;s To ?rc:,s·.: rvE: C>,rc~ :·to:-J ?::r~-: 
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pub] 1.c h c.::n-:!.nc:; unti.l pLu1s \Jt!l"C s o f a r alon2 tltn t n c h a nge \·Jus 

cconom :L c.::~ J.ly un f c .Js lb l1~ l·.'.t~; a u r; ua J pr.1c tJ cc! Ly u nny s t a t· c ld [.; l t• .. Ja y 

Ac: c o rd j_ ng t o Hr :; . Ano1 a ~; t on e: r , Sccrc·t r. ry of Citi Zl' l s t o PrcsL;rv e 

Ovcrt c• n P <1 r k , T1 c ., m.:my of t h e p co:)J. c i·!ho c.t: t: c· nd c.: c\ t his pub lic h e.1d ng 

cl j J no t r c.:d .ly u nde r s t n ncl i·Jha t n n cx1n· cs si,'JY Ha:, nnd c on s e:q ucn t J.y d i.c.l 

28 not r ealiz e the d C' tdw ;1t n l e ffe c t i t viOuld hav e on Overt on Park . 

Al t h ou p, h no tr ~ nsc r ipt of the: h c.:1rinr; i·.'aB re:c o t·ded , this airing 

o[ the Overto n Park r oute Hou lcl b e: us e d l at e r t o justify no t ho ld inE CJ. 

~ 
~public h e.n i ns i n Joby of 1 969 . 29 

27c 1· 27 ampag 1.a , p . . 

28 
Mr s . Anona Stoner , Se cre t a r y , Citi zen s t o Pr e serve Ove r t on Park, 

Inc. , t e l e phone int erview , Sep t emb e r 8 , 197 0 . 

29 
He nry K. Bu .kn c r , Att o rn ey , Tennessee S t at e Highwa y Dcp.::1rtmen t , 

pe r son.1l i n t erviaH , Scp tcub0r 8 , 19/0 . 

~----- -4- · ·---------··~---- · -
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CII/\.PTER IV 

I. I NTIWDUCTIO:r . 

This cltapt c r :l.s concc 1·nr~d 'V:J t h t he m<l j or devc:l oj:-:lcn ts , :!.s ~; e:~; , 

and d cci~:J.on th eories nnd ~; t r~ t cr_: j cs uU.li z ·cl by the actors i 1vol•;c: , ., 

t he c ase stuc y f rom 1 961, thr ough 1970 . Durin~ this periocl , t he l oc;l tJ C:1 

and clcsit;n of l - ItO throu h Over t on P<"<rk Has rc: ::• tudied by l oca l , state , 

n Federal offi cial s . 1 Throughout this period , t he ci t izens ' eroup 

continued t heir effort s t o keep tl e interstate out of the park . 

II . THE PU SH FOR ALTEIL'lATIVE ROUTES 

J2o.£vv./IO ~~ 
In January of 1964 , Hrs . Ra l ph vJ. Hanc1y ,/\Chairoan of th e Citizens 

Committ ee t o Preserve Overton Park , Hro t e Governor Clement asking f or a 

report on the a lt e rna tiv e r ou t e study . "Govenwr Clement r efus ed t o 

send it t o her and had an assistant , Billy Shoulders , Hrite and t el l her 

? 
it would not: be r c l eas8d . "-

Mr s . Handy then wrote t o Sena t or Albert Gore , and he obtained t he 

informa ti o1 from Rex Whi.tton , Federal HighHa y Administrator . In his 

l etter , Hhitton said , " construction plans ar e being he l d up and the 

1 Based on correspo~·cnce bct~een W. H. \~1ite , Director , Bureau of 
Public Ro ads , Hizh~. y Prog am Office , At lanta , Gn . , and John A. Swanson , 
Associa t e Director , Bureau of P~blic Roads , Ri8ht-of-Way and Locat i on , 
WashinEton , D.C., J anuary 15 , 197 0 . 

2 
NeHs i t em in t he ~! e!2?_!:_~~- Prc__:;_~_-_S_cin:~_t:.,0I.. (:!cnphis , Tennes see,), 

J anuary t1 , 19 64 . 
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ll c c nusc of Lil t, p L'r~uns lvc prc1;en La U on m:1 d · by the cit izens ' p,roup 

nt t he F cbru ~1 ry l /1 mcc l .inr, Hi ll! Br i d1·1c J l , th e ncH ci ty c ou nci l unani-

mou s ly pn1..:scd a r eso lutJ O il O il !-larc h 5 o ppos i ng th e r ou c of 1 - 40 through 

t h e pnrk. In <1 pc r 1..:o ll a 1 int e rvj c'" Hit h s ver.n l c oun c il m cr:~bcrs , th e y 

also j nd i c n t eel l h c:y l,'cr o c o ncer n e d 1·1 i t h t h e p .:l rl-: po li cy c s t ab U .s hcd by 

th e L .:~r1c Duck a dm in is t ra tion and th t si nce th y vlt~ rc neH t o city p,overn-

mcnt , t h ey 1-.'a nc cd t o t .:~l:e a fr esh l oo l ~ a t th e prev iou s s t ud i es conduc t ed 

35 
by tl1 e h iz h,lv.:~ y c .par t me n t . 

Th e r e so l u tio n passed by city c ouncil on M3rch 5 , 1968 , sta t ed t he 

[ ollc!\v ing : 

BE IT RESOLV ED RY THE COU:;c iL OF TilE CITY OF HE:IPJJIS t h a t th e 
Department o f Hi ghways of t h e State o f Te nnes s ee , t he Bur ea u 
of Public Ro iicls o f t he Fc'eral Government , and all other proper 
authoriti e s and a genc i es , be ad vised t ha t th e council of the 
City of Hcmph i s prefer s t ha t the cxp r essi·.'~Y th ro ugh Overt on 
Pa rk be not rout ed in it s pr es en t pr oposed location but t ha t 
t he said pro e r author ities se l ec t a not he r f eas ible r out e , Hith 
the provisjon t h a t if no be tt e r r ou t e c ~ n be ob t a ined , the r ou t e 
using t he nor th perime t e r o f Overt on Park and th e sou t h part of 
Nor th Park11 Bou ] e a r d b e chosen. 

BE I T RESOLV[D t ha t c op i es o f th is re solu~ion b e sent to t he s a i d 
pr oper a uthotitie s in fo rr ri ng t hem of this de cision . 

Pr essure Ha unts 

Following pas s ag e of t he r esolution oppos i ng the rou t e th rough 

Ov e rto n Pa rk , t h e pressure b egan to mount . A H~...::'>_ Pr ess - Scimit a r 

editorial on Harch 6 condemn ed t he r esolution in t he follmving mann e r : 

351 ewis R . Do nne l so n , J a~es L . Ne tt e rs a nd Th oma s A. Todd , 
Hemphis Ci ty Cou c i l meuber~ , personal i nte rv ieH, Septe:-t1be r 9 , 1970 . 
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1. li e r eceives fro 1:1 C:! ·y Counc il a r eso lttion sayin r; 
there i 0 r\0 r ou t e othe r t h .:: n Ov e rt on Park t,.lhich i s " fea s ibJ e" 
and "pr ud en t " 

OR 

?. . li e r ec e iv es f r om Cj ty Counc J. n r c::o l uUon f ro•~ Cj ty 
Coundl f~.1 y :fn r; .:mo th e r s cc .fie r oute j s " f <:!S i ble " and " p nt (~' 

\·.' it h f .:1 c t :; 2 n cl f j £.: u r c s L o l> a c k . t . 

" Because of t h o. J a \·7 t,.;hic h Sc·n a t or J ackson of \ · .T< ~ sh:!n~tun r~ r· 
Rppr ovcd as on nu t>ncl!.lc nt t o th e Tranr:p ort.::tion Jl. ct ," said J;r ; 
well , "l om no t goj n ~ t o m:1l: c .:-m o t:L ,·: nov e until Ci · y Counc U 
acts positive ly . If I d o no t: ge t a posit ive r es oluti on , w ~ 

H:!.l] us c f unds an::. l abl c , n ~1·: 2c:_2_1.:_~_r_ , £'::.~ .£_t_b_~ __ r_J::_c:>j_e c t~'1:H; 
(!~~n-p-ha~s -j~s --aci-t!Ccf ... ) - ----

Th e i mpac t of th is eclitod n l Ha s f e lt a l mos t i mmedi a t e ly . 

Hoa rd of Directors of t he Downtown As soc i ation unanimou s ly passed · 

l uti on requesting t h e city council t o r escind it s M.:1rch 5 r esolu t~ · 

( Se~ Appendix H. ) This r esolution along with a ni ght t e legram wnL 

t o eac h c ounc i l mem.cr urging i mmed iate s uppor t of t he ap prov ed r o 

th rough Ov erton Park . Subsequent ly , th e c oL ne il members cont:act c .. 

Federal Highway Admin i s tr ato r , ancl h e agreed to ee t with them a~ • 

discuss t he mat ter . 

met 

On Apr i l 3 , 19 68 , Federal. Hi ghway Administ r a t or Lowe ll Bri i· 

with t h e Ne:.1phi s City Counci J in a closed mee tin~~ 
tives fr om t he highway depar t me nt , c ity c ouncilme n , and pr essmen 1: 

allm·.'ed ent rance a t th e mee ting . 39 

38Editorial in the ~hj 2 Pr ess-~imi tar (Hemp hi s , Tennes
Harch 26 , 1968 . 

39Briclwcll hnd p r o~iscd t he ci ti zens ' gr oup that a rec o r i : 
th e rnecU n~ 1:oul cl b e n,i",c\e e.nJ t hc.t he: l·nuld send th em a copy . li e. 
t his r esponsibil ity was l eft up to Me~phis ci t y official s and f o: 
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I n th is mcctJ11g ~[r . Bridl·lc]] u sed ma ps and ske t ches to 
e xplain th e effects of alj rn•M· nts n o rth of th e p <lrk , south of 
th e pa rk , .:lJ onr. th e north cdzc of th e park , and th e orit;ina l 
] oca t .i on th n~ u 1_; h th e pa rk p roposed by th e T nn cssce ll ighHay 
De pa rttac nt . 11 0 

In t cst:Hyinf; Lcf o r c a Congre ss iona l Com:n i.ttcc aLout t h e f.pril 3 

mcct:i n ~ Hilh th e l-l c :1tp ld ~: City Council , Fecleral Highi·Ja y i\d r:lini s trator 

Lowell K. Bridwe l l sa id : 

He v en t t o tl1 c City Council of ~· [ cm ph :i s and t-IC sai , Yes , 
there are altern~!Uv cs . \·! c l.:o n ' t cv n [; Jvc you any :i nfonta tion 
on 1na t t h e .:tlternat ivcs c os t in o] J ai:s bcc ;:n.to;e \·:c don ' t Vl an t 
t hat t o b e a fac t or :in your rcc~nme ndat i o n of which J in c to 
ch oose . Ra t her , we wou l d like you t o fo c us u pon th e conflict
i ng s e t of c OI;unu nity values rha l arc inherent in t his kind of 
a s :itua t:i on . 

He t old t hem th s t a h igh1·:a y cou l d b e built thr ough the i.1r e a 
on almost a:-ty conceiva ble l ine: th a t t b c y co u ld pic k , th a t e ngi-
n acring Jy i t was fe as i bl e , th a t we r efused to Give t hem any 
i nforrr8t ion as t o cos t , tl e prima r y r ea so n being that ~emphi s 

was not involved i n th e co s t of it one way or t he other , bu t 
r ath er to conccn tr C\ t e upon th e conflict in[; , se t of c on·,muni t y 
v a lues t hat H e re :i nh e re n t in each one of t he a lt e rna tivcs . 11 1 

t.j);l\ 
Fol l oH i ng this mee ting on April ~the c ity ·cou nci l pass ed th e 

70 

j~~~ 
~s·J 

~ ~ f o ll01ving resolution c oncerning th e Overton Park r out e : 

1 

Whereas , as a r esu lt of th e Resol u tion t he Counc il pas sed 
March 5 , 196 8 , representatives of the Fede ra l gov e r nment and 
t he Depar t me :1t of ll igh,,·ays of the State of Tennessee have fu r
nish ed t he Council Hi th c ons iderable informa tion and da t a to 

strange r eason t he record e r did n o t re co rd . 
in t his controver sy YJ e n a r ecording device 
b eing at th e public h eat·i ng in 1'%4.-. . 19(oCj , 

This mar k ed the ~time 
h 2.d fed led , t he I:tr-s-t t ime 

~ 

40stat ement made in corn:•s o:1dence bet>·Jeen H . H . Hhi te, Dir ec t or , 
Bur ea u o f Public Ro ad s , llighwa y Prog r am , At lanta , Georg:ia , and John A. 
Swanson , As sociate Director , Buroau of Public Roa ds , Ri ght-of - Hay and 
Location , Washing t on , D. C., J anuary 15 , 1 970 . 

lll 
LoHell K. Br i ch.'e ll , fCc' t_~--~:~.::_y_ befor e Sen.?. te Cos_:r.i t t ee on ~~--1 ic 

Hork s , 90th Co:1.:;ress , lst ~nd 2nd Session , P;Ht 2 ( \.':!shin6~on : Govet·:ment 
P r inting Office , 1969) , p . 478 . 
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dccis i on-mnkJn3 process , bccau~e a~rccmcnt by city officials i s often 

d U c:-~1 to t he intercity frt·cl·l<lY J ocation . 3 

93 

The :l mpact of loc<\ l po]i.ticn] dec .s :l ons r c lcv.:~nt to the location 

of i nters t ate hi1Jli·7:1Y :I n urban tlrc<ts arc ::;cncraJ ly r,1ini ua l i n relation 

t o t he hiGhw2 y dc 1 n~t ~cnt ' s decision . The Lnt cna .c o~itio in which 

loc;.' l of fici<l l s J ind t hc:n~:Plvcs r cc;ult s from the ir pos :f t ion in the over-

al l decision process . 

Gcner<t]ly , political decisions arc based on sma l l cha .ccs at the 

mar~in bccau~c politicians cannot gauge the eff ec t s of long-r~ t1gc rcvo-

lut ionary t': cision- mednz . This ccse stutly points ou t tha t the a~provc.l 

of t c I-40 l ocation i n 1955 by the BoP. rd of CormD i s::doncrs Has an in::: re-

menta l politica l decision . The po litici.ans coul no t env i son that some 

15 years later the const ruction of this fr ec~ay Houl be tied up in 

Fed e r a l cour t as a result of t hei r initial low l eve l of u , d erstandin~ . 

The mo s t cr i tic a l cec i sion m~de by the poli tic i anD (c ity councl ) 

occurred aft r he April 3 , 196 meeting with Federa Highway 'Tiin i s -

trator Bridwel l, wh en t hey passed the r eso lution approving the loca tion 

of I-40 t hr ough Overton Pa rk . 

City counc i l ' s app r oval was indeed a n i ncrement a l political 

d ec i sion b ecause i t was characterized by a ve r y l ow l evel o f unders t and-

ing . Cou nc il members bas ed t h ir deci s ion only on the fact G pr esent ed 

3rhe agreemen t to an int erc ity fr eeway l oca tion is not l ega lly 
r equired bu t i s ge:1cr.:1lly consider ed to be politically expedien t . The 
statP. , through its po\·:er of e01incn t do;:win , may construcc higl ;-::1y facili
t ies vlithou t the ap?ro\·al of city officials . See Tennessee Code "l..nJ; o
t a t ed Sec tion S!,-2002 . f3u.::r· ~ ~ ~ (J-e ~(;j--&v' 

~)~~rl~~~ 
~- ' 
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p r occccl:l 110 fu rt her on th e p ;-opocccl SC:)3Incnt of t he hit_:k·7ay thr ou~h Over on 
r ark . 2 

Th e Di s t rict Court f;r;mtcd d c fcndan s ' moUon f or sui ~! . :ny judp,ncnt . 
309 F. Supp . J l 8 9 ( \·! . lJ . Te11n . 197 0) . Th e: pla:lr.Liffs app e aled . \·.'c aff:lrr~ . 

Over ton l'.1rk 1 s a 3ft?. <Jer e , r.1un:l c .l ) ;t] J y mme d p.:~rk j n mJ cl to• . .;n 

Hemph :b u se~ f or a zoo , 9-hcJ] e golf cour s e: .:mel o hc· ·c rcc cat:lon.:!l purposes . 
Th e propo~; l:cl ~;ecUOI~ of th e :lnten; ·;-tt c• h.i.~;h\·lay c:~ ·c·I rls it An C'<l '. L and 
wes t direcU o n throur; h t h l': trk over th e prc·sen · J.y cx:lsU:16 pavc·C: , non
access h :i.[ lt\·:ay u see! l>y clic :;c· l !.>u ses \·.'hJch is approxji:Jate: J.y 1, , 800 fe e t jn 

-;7 l cng t·h . Th e: c· :d;; L.in=; hi [;hi::ly i.'; 1.0 t o 50 fee t \·lid . 'Jhe: pro o<: c:d intcr
st:Hc' ,.; jJl cons h :t of s:i.x l <lnc:.:- ·· th r c c: n mn i n0 i n each dir(oc tion , s c a 
r a t e d by a lll crlii:n 1:t.dp a pro:drna vly It(! fC' e: t Hide . The Jn cn: t ~!tn ri (jh
of- \·:ny ,.;J.J.l v ary frt1:11 appro:-:.i ::1;1tc·ly ?.:JO [(: c: t j n v7icl th t o .:::ppro:·: ir.J.·.t:cly lt50 
feet j_u \·.•icl th, ancl \·d ll. rcc;uin· Llw u ~:e: of <tppro:-:j;,n tc.ly 26 acre s of h e 
l'nrk . The p1:opos ul d cs:it:;n r cqujrcs t hi!t ,, l .:trgc po rt ion of t h ~ hj ;: h· .. ' "'J 
be cl ep r es~; d sufficiently t o rcr:wvc tl.<!ff:ic: frot;·, th e: s [;ht of us c.: r s of 
the l' ill·k , hO\·JCVL~ r , five or sh: f ct of fil l · .. Jill Le: r cqujrcd Hhc r c a 
cr eek r uns 2cros s the rig ht - of-Hay . A 1200 f oot <1cc.e: ss raup Hill be 
J oc.a L eel \vi t h:i n t he e<"' tern end of the: p ~trk . 

Bcc Duse Lh:i.s case i s on « pp c<:.l fro1n a sur.:Jn<}r y juclgr:wnt , t hr only 
ques tion is \·.'h c t:l!Pr t h crt:! U.'l!la ins <1 semdnc iSSUC OVE:l' any mat ·j_c:J. fact 
in cl:i spu·c . AppcJJ.auts cn·euc tha t t he r e a r c sev C'r.::~ l mau~l'i.n l f Dcts \·.'hich 
ar e p,c01u i.ncly disputed . Th ey conte d t1a l it i s d isputed \ ·i cthe:-r th e 
Se c retary m2clc th e clet.err:lin;ttions r equir ed by l aH h cfore: aut!tori;dng t he 
r elease of federal f uncls . 3 AppeJJants &lso <t r gue t hat a r:linistrativc . 
p roced urEs Here not fol J.o~cc because of faJ!u re t o include in r h c oticc , 
o f a pub l :ic hearing any provision for th e Stlbmission of Hri t t cn statements . 

v!hcn cor,s:ic1.ering a rtwtion for s um:n::ry j udp,mcn t a cour t i s requi r ed 
t o " construe t he evid e nce in its r.ws t f e.vorab l e light in favor of the 
pa rty opposing the mo tion ar.. a gains t t he movan t . Furthe r , the paper s 
s uppor t ing t. le. ov2n t arc c} usely ~, cnlt:injzcd , Hhcreas t he o pponen t ' s 
are i nd ulgently t n~.Jted ," Bohn AJ.ur'1 int:m & Bras s Co rp . v , Storm King 
Corp . , 303 F . 2d Lf25 , lt27 ( 6th Cir . 1962). If , af t er ho.vine done tha t , 
the cour t is able to say t here is no genuine i s.s ue a s t o any material 
f ac t , sum~ary juc r~enr is appropriate . 

Ai.thoug,. a court rnus l l>e h esi t a nt to gr2.nt sun.na ry juclgocr t , c ases 
cha lle nging <td!~inistrative c.ction arc r ipc.: for sum::1ary judg::~e . t, See , 

· e. g . , Todaro v . Pederson , 250 F . Su pp . 612 , 613 ( N. D. Oh io 1961) , affm ' d 
305 F . 2d 377 ( 6th Cir . ) , cert . denied 371 U. S . 891 (1962 ) . n .ike c ivi l 
actions originating in t he District Court , litigan t s challcngins ad!:lin is -
t r at ivc ac tion are not en t i tled to ace novo h earing . See , e . g . , Dr e dge 
Corp . v . Penny , 388 r . 2d 456 , 462 ( 9tn Cir . 1 96ft ) . Rather , in such c a .::cs 
t he c ourt 1 u .:: t deter::~ine vlhC' the r t he 2.d:11inis t rator ' s decis ion •·las orbi-
t rary and c apricious . 5 U . S . C. "706(:2)(!\) . 4 

l n addit ion to t !. C narro1-1 scop e of rcvi e;-1 of adoinistrative ac t i o n , 
plaint iffs arc faced Hith th e adcli · iona J. burden of overco~ing a prcsu~p-

tion of r egularity affo~d ec t he acts of an a nin:is trator . Sec Col~ erg 
v . Truck Drivers Loci.! l Union ;\o . 299 , 293 F . 2c! 807 , 812 (6th Cir . ) , c crt . 
d enied 368 U. S, 93 8 (1951) ; Xo J 2. n v . J:.ltocl;: s , 25 1 F. Supp . 534 , 58 7 
( S.D . Ohio 1%5) , affr.t ' d 383 U. S . 10!! (l 966 ) . Th e pr csu:.Jpt:i o:l of 
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App c J l <!nU; C>Jllr·nd t h;~t th e SC'cret,n; mere ly d c:lc-z.: .-;.tc cl hl~ duty t o the 
Hcmph js Ci t y Councjl h; ~1llo'.:ing jt co che>o <-;e t hr route: . 

In ur opjnion , Lh c Lcs L:iJ.:n ny o f ~~r. J\richve l l. J s fur the r f!Videncc 
t h a t: th e Sc- c r t•t a r y c.cJ :: pUc cl HJ t:h ·he s L.:ltute . Th e lc;:; '.s]aUvc hi ~ tory 

of t hP s t a t·ur e u.:ll:l' :; j t: c J c ar th .:~t l oca l preferences are t o b e c on :: i.dcred : 

Tid r: <lr.H.:nd ::·,c nt of h o lh r J t·vzm t sec t ion s o[ J \·.' j s inu:ndcd t o 
ma :c it: uJv:!i. sr<~ LdhJy c ] ;n Lh,1.t n c :Lt:h c 1· Sl!C. l ' on con:::tilutc:s a 
mi1 nd a t ory prolu n ri un ar,<1 i n:.L th e use: of th e PnumL:rat. ·d J ands , 
Lut r <l t hc·r , j s a clJ sc r . t ion:1ry aut or i y \·lhic it 1:1 s· be u s ·d \·Jjth 
b o t. h \·d. ~;cl o:n and r c;1so n. Th c Cont; r c.s s docs n o t b C' 1 j eve , [ o r 
cx a:npl c , tha t s u scantia l n umbers of. people should },c r c . ui r ccl 
t o Itiov c :i n o rd er t o p rcser e t hese l '"ncls , o r t h2 t c] e~:r Jy c .un
c iated l oca l pr cfcn~nces .:,holl] cl be overrule on the basis of 
t hi s a u tho rity . J 9CJ8 U. S . Code Cong, & Adr:L Nc\·IS at 35 38, 

Appo. J l ants content tlw t. tlt c Seer ca ry cli.d not d c t e r uinc tha t: th e 
a pp roved p l an inc luded " all possJ.ble planninz; to n:i i1,1izc h <, r r:l " t u t he 
Park . App e lJ. anr..s arp1e Lhat Lh ere a re at 1 ce1.s t t Jn·ee dc si;:; 1s uhic.h arc 
p oss ihJ c and Hh i ch vJOuld Llinim:i ze h e1rm t o t h E"~ perk : a J,orcd t unnel , a 
cut: <:nd c ov er tunnel or a h igh'\·c<t d epressed b e lo\·1 the ground 1 ve l. 

The a ff i d av i c of Mr . Swic k mention s all of t h ese poss ibilitjes 
and t h e r easons for rejec ting them . It is tmnecessar y t o go in t o c];_,Lor-
a t e d e t a il. HoHeve r , it is bas:i.c<~ lly und isputed tha t ins tead of t he est j 
ma ted $3 . 5 mjl J. ion cos t of the presen t. d esign , a cut and c ove r Lu nnc . 
wouJ d c ost pprox ima tely $41 . 5 million nd a bored t unne l over $1 0Q D.i l
lion. Whil e no t co n trol ling on ~~e ther t h ese ccs icns ar c po~sibJc , cos t 
i s ccr t <1inly a leg:i.t iuate consideration. Mr . Swick ' s affidavit a lso 
a tt ests tha · not only v;ould the r e 1Je a hug e price diff e r c:-~ti.-: 1 , bu:: r:-,c 
b ene fits t o be gainod 1wuld be minimal. The Park ' s v e: ?,ct:a tion •.:oul:.! n o t 
b e pres e rved ; t here \·:ould b e ::~J. r pollution problens at t h e t ul1i cl Vl' nts ; 
there Hou l d b e adcj.t io a l tr af f ic h az rd s ; a nd r here wou] d be ~~ri ou s 

d r ainage problems c a u s d by depressing the road b e ne ath th e levc. o f a 
c ree k t hat r uns across th e proposed right-of-wa y. 

The affl.d vH !'lakes H c l ear t ha t th e Secr etar y \·.' <:S fulJ :: a·,;,, r e 
o f t h e alterna tive cle s ig r s and c hose: t he one n o\·/ in eff ,'ct . Ol z,L"r ~ :-. ::n 
app e llant s ' be ld assertion t hat the Secretary eli n t H;:, ~:c s ue:, :: i ~ ::d 
i ng , t he evid ence point s o the f c.c t that th e Sec rct -::J r-y did ddc:r:-.: :J ~ 
t hat the pr oposed design include "all possible pl<:!nnjn~ t o ::.3:1 :· ; .: ,~ 
h arm" to t he Park. By i ncr oducing aff i davi t s c end ir: [; t c s:.c ·.: ,, ; >~:·:~;. t:>: c 
d e s j gns , appe llant. s real ly r aise the issue of ,,·bcthcr ~· : , e: :·e is:: 1: L. . ;::.:-.c: 
d i sput e t h .:1 t the Secretary ' s dec c rmination \·1 2.5 a r bi tr ,: r y <.::d c .. ; :: ::: :~ · ,; . 
\oih e t her t he Secretary ' s d etermina tion th <1 t t he pro• os c ~ ?1.::1 i:·.:: 2· . :.~ ci 
"all possible planning t o 1ninimjz e htJrm" t o t he Pt:rk d( : ·· : ... :s c< . ,.:. : :• : -
pr e t ation of the \·.'Ot.·d " possible . " It Ho u le! be u:nc·.:: J :i :,: i c '- '-' ~ ·:· :··. L 
Sec r e t ary must 2.pp:: ov c any possi Je plJ.n no r:w t rcr \·:: ~;:~ : : .~ L::. : ;,: __ .. :' ...... ~ ... engineeri ng problf·!:Js cor.:n.:Hed to ,,,ha t e v er unnir:.JJ r; .::r. .... . · ' 
mu s t be i nt e 1·preted \·d. t hin the bounds of \·li sdo::~ c.nd r e,>:. t'l : .. c: :. :. · 
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Cottinghar.1 , Phoebe . He~:- ur cme nt of .on- User Benefits in Fr ceHay Plan
ni~. U. S. Dep:Ht men t of Cor..r,1C rce Eco no:olic Report !\o . '•42-252. 
Berke l ey : Universi ty of C~li fornia , Octob er 1966 . 

Crumlish, Jo seph D. Notes on - t he St a te- of- the Art of Benefi t-C os t 
Ana~l_sis ~Re l a t ed t; Tra~ortatfo;-_?~ t cos . NBS Technical ~ote 
No. 294. Hashing t on : Govern ... ent Pl."inting Off ic e , ~ovember 1, 1966, 

Public LaH 8l• - 62 7, 84th Congress , 195 6 , Section 116(C). ------
Public LaH 89-574. 89th Congress, Sep'-;:mber 13, 1966, Section 3155. ------
Public tmv 90- !. 95 . 90th Congre ss, 19 68 , Section 1653(F). ---- --

Public La\v 90- !! 95 . 90th Congr es s , August 23, 1968, Section 3418 . ----,-- --

U. S. Department of Cor.'.me rc e , Bureau of Pubiic Roads. Fed e~?l. LaHs , 
~ulation~ , and Oth er Ha.t erials Rel?.ting to High~·:a~ . Hashington: 
Government Pr inting Office , 1960. 

D. I NTERVIEHS 

Barnes , Georg e . Project Director, Buchart-Horn Consulting Engineers . 
Personal interview, Sept er.1ber 9, 1970. 

Buckner, Henry K. Attorney, Tenness ee Highway D~partment. Personal 
intervieH, September 8, 1970. 

Donnelson, Lmvis R., J ames L. Netters , and Thomas A. Todd. l-femphis City 
Council members . Per sonal intervie\'' , September 9, 1970. 

Lewis, Hal. Exe cutive Director, ~femphis Park Commission. Personal 
intervi ew , September 9, 1970. 

Pollard, William S. Vice Pres ident, Har l and Bar tholomew and Associat es. 
Personal intervie\·.' , January 30, 1970. 

Pre\.titt, Thomas R. Attorney, Hemphis, Tennessee. Personal intervie-..: , 
January 30, 1970. 

Rag~dale , Frank. President of l-femphis Transit Authority. Telephone 
interview, Sep ter.1ber 10, 1970. ~ 

Stoner, Mrs. Anona. Secretary, Citi zens to Preserve Overton Park , Inc. 
Tel ephone intervieH , Septenb er 8 , 1970. 

Wilkinson, Rob ert . Di rector of Pl anning, Hemp his-Shelby County Pla~~i ~ 3 
Commis sion . Persono. l intervie\.t, September 9, 1970. 
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E. UNPUBLISHED W~TERIAL 

Bat es , Her'bcrt . " Inters tate t10 ," addres s a t Tenn essee Stale !IJgh\.,;oy 
Department ' s public hca r jn~ conrl uc t cd at the Hemphis , Sh e lby County , 
Tennessee Courthous e , Ha rch 14 , 1961 . 

Flannery , Thomas A., United St a tes ,\ttorncy , "Citiz ns to Pr eserve Over
ton P<li:k , I nc ., et al. v. J ohn A. Vo lpe , Ci vil Aclion No . 3396-69 , " 
Memorandum of Points and Authoriiie~ in support o( mo t i on to dismiss 
in opposi t ion to pla intiff s ' motion for a prel i mi nary injunc t ion 
fil ed in U. S. Distric t Court , District of Columbi a . 

Ford, Huber t J ames . "Inters t ate 40 Through North Nashville , Tenness ee , 
A Case Study of Locati.on De:c i sion Naking . " Unpublis hed !-fas t er ' s 
thesis , The University of Tennessee , Knoxvi l l e , 1970. 

Hanover , J. Alan , At torney , "Citizens to Pres erve Over t on Park , Inc. , 
e t al. v. J ohn Volp e and Cha rl es E. Speight , Civil Action Nos . 20 , 344 
and 20,3!•5 ," Brief for App ellee Charles E. Speigh t filed in U. S. 
Sixth Circui t Court of Appeals , Cincinnat i, Oh i o. 

Idd i ns, R. L. , Assis t ant Design Engineer , Tennessee Sta te Highway Depar t
ment. " Int ers t ate 40 ," address at Tennessee Stat.: HighHay Department ' s 
public hearing conducted a t the Memphis , Shelby Count y , Tennessee 
courthouse , May 19 , 1969 . 

O'Donniley , Ronald D. "A Case Study of Metropolitan Nashville and David
son Coun t y . • • The Decision-Making Process in Sel ecting a Mode l 
Cities Neighborhood . Unpublished Has t er ' s t hesis , The University of 
Tennessee , Knoxville, 1969 . 

Overton , Hrs . Hatkins . " Int ersta te 40 ," address at Tennessee State 
Highway Department ' s pub lic hearing conducted at the Memphis, Shel by 
County, Tennessee courthouse , March 14 , 1961. 

Pollard, William s., Vice President of Harland BartholomeH and Associates . 
"Intersta t e 40 ," address at Tennessee St a t e High1vay Depar tmen t' s 
public hearing conducted at t he Memphis , Shelby County , Tennessee 
cour t house , March 14 , 1961 . 

Tenness ee State High1,•ay Depar t ment. "Design Study Repor t on Proj ec t 
No. I-40-1(90)3," June 18 , 1969 . 

Vardaman , J ohn H., Attorney , "Citizens t o Preserve Overton Park , Inc ., 
et a l. v. J ohn A. Volpe and Charles E. Speight , Civil Ac tion Nos . 
20, 344 and 20 , 345 ," Brief for Ap pellant s filed in U. S . Sixth Ci rcuit 
Court of Appeals , Cinc i nnati, Ohio . 
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"Citizens to Preserve Overton Park, Inc., William Dupr ee , Sr., 
and Sunshine K. Snyde r v. J ohn A. Volpe, Civil Action No . 3396--69 ," 
Brief of Appellants filed in U. S. District Court , District of 
Columbia. 

F.- OTHER 

Commercial f'\ppeRl (Nerc1phis, Ten.1essee), September 19, 1955-0ctober 1970. 

"Interstate HighHay Hap," Hap prepared for Tennessee Department of 
HighHays. NeH York: Rand McNally & Co., February 1970. 

Hemphis Press-Scimitar (Hemphis, Tennessee), September 1955-0ctob ~ r 1970. 

Nashville Jennes s ean (Nashville, Tennessee), January 24 , 1970. 

Public hearing conducted at the Memphis, Shelby County , Tennessee court
house by the Tennessee State Higlmay Department, Harch 14 , 1961. 

Public hearing conducted at the Memphis, Sh elby County, Tennessee court
house by the Tennessee State Highway Department, May 19, 1969. 


	OPE-09_018_01
	OPE-09_018_02
	OPE-09_018_03
	OPE-09_018_04
	OPE-09_018_05
	OPE-09_018_06
	OPE-09_018_07
	OPE-09_018_08
	OPE-09_018_09
	OPE-09_018_10
	OPE-09_018_11
	OPE-09_018_12

