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F'cb . 16, 19'/J 

Thesis �: �-�J �n�t �c�r�~�;�t�:�: �t �c� )10 'l'hrcwh OverLon i';J r !' : 
- ----- Dccj si. on--1 rok i.n[.:; 

ll �C �o�s�~�:� SLudy of Lccat..·inn 

by flj ci1 ard �I �k�~ �n �r�y� Ginn - Uni.vcrsity of Tc:HlC ssco 
ca.Ll �; �~�: �1�?�,�'� �~ �u �o�n� L �r�; �~�;�;�-�:� · --- -- ------------ ------------------------- ----:----

Roc,; ·di.:1;· ClTor on �;�x�,�~� I1 J 
- ---·· ----- ·--

This \!Onld be c·i. Lh·:>r / �n �c�; �u�~�:� t C'r �S�c�~�J�i�C�!�I�:�l�b �c �r� 1;0!) J uc 1 i eve f f or 'v:te 

Cjt.i zcns t o ?rec;crvl' L'v .:: 1·ton 1'<·:·!: �1 �· �!�~�·�-�s� not �O �l�' �(�:�<�· �n�i �. �z�c�c�~� ur,LiJ J1 no 1?G'' · 
Hrs. H2 ldy scr '.recl �< �: �~� �c�h �:�·�j�_ �r �r�:�-�~�~ �n� �f �1�· �o�i�~� t!:- t �t�:�i �.�w�~� unLil <T<·n1;c r y - �F�'�:�3�b�r�u �:�~�r �J� 

19o) , �~�t� ,.6t.i.ch �t �i�:�~�c� ArJo I. St:Ji.Lll bc::c2n:c c.:·:i c·::·n . a.l co ro : GJrc . 
I �d �i�~ �/ �.�:�.�:�i� nc-t.ly r cc<l ll t i1c l etter UHl thr; �r �c�~�J�]� y frc:n �S �~ �· �,�o� �1�l�c�~ �c �r�s �/� ·,:'J do 
not h:: ve thi s j n our .file juci[;".ns J':rom a qu j .:: k se;, rcr: . ;-:rs. Hc-e1rl::r kt:·)!_ 
the oric:i n;J_ l etters of hose first J<:o: t:-ts. I am �p�r �e�s �u�; �r�, �i�n �~� th:- t 
Hid1 ::1·d Ginn t1scd t ':lis Jetter fro:n t:--!':! Tcr: n os:,oe EiE)l '.ray' s f ile. 

Err-cr (?)- on 9Dgc 70 r ec.:rcling i)Ubl ic hearing of l S6J. s t< t int:; that the 
r ecor dCl' did not �, �.�~�o �~ �- �~�-  "� 

Note: 

\·/onder i f h8 is not confusin£; t he r-:c,y l9J 1969, h:- ::ring c·nd be m"!ct­
int; u i t h the l18m8his City Ccuncil Bt the c: ir port on �~�~ �p �r�2 �. �l� J, l S63? 

p2ee 36, Ragsddc 1s quotes - Ci ty �C�o�:�~ �1 �i�s�s�i�o�n� overr '.lied �~ �. �A �. �C �.� 
r ec-ol.ir:·terL C.2.tion . C!lc.neccl due to �D�c �~ �;�n�c �o�;�r �n� associ ati. on <:>nd t he 
Ik>1-m"Gc-..m mercho: nts. 

�p�_ �~�g�e� So -

and �.�:�'�~ �/ �;�:�>�e �n �d�i �x� B -
at 1961 heeri ng. 

11NOi·ihcr e dicl the St u -<! indi cate ?.n:: cc-r;s ider .:ti on f er in­
t angibles, t ho ·)I'i..;.,;: ry r eo.s.;n bein.:; , t n.::: t these ,;ere not 
r cNlil y qu<Hlt.if i c- ole. 11 

(and a] t·rc-ys t h<' t "cost user benef it s 11 

never f or par k �~�s�~ �r�5 �, �)� 

Br a.ma'n ' s l etter t o k . H. Ginn cf 

- f or car users -

9-2-70. 

P. S. - :k ar c �l�o �~ �n�i�n �~� this CO?Y on 
a �1�1 �r �e�~�e �r �v �:�: �t�-�L�o�n �1�1� l n sis. Ano1"<1 Sto:·wr 

.:iecrct;:,ry \·hen f i_nisilon, �:�) �1 �c�.�;�:�s�~� l et :i!'3 kno,; . 
(Dr . S:·1ith ei<nts it ?8b . 22- 2:. ) 

/ . --l:;.:r-( 
�v �~ �l�.�.�. �.� 

Citiz c:;s To ?rc:,s·.:rvE: �C�>�,�r �c�~ �: �·�t �o�:�-�J� �?�:�:�r�~�-�:� 
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pub] 1.c hc.::n-:!.nc:; unti.l pLu1s \Jt!l"C s o f ar alon2 tlt n t n change \·Jus 

�c�c�o �n �o �m �:�L �c�.�:�:�~ �J�.�l�y� �u �n �f �c �.�J�s �l�b �l�1�~� �l �·�.�'�.�t�~�;� a ur; uaJ pr.1c tJcc! Ly unny s t a t· c ld [.; l t• .. Jay 

Ac: cord j_ ng t o Hr :; . Ano1 a �~�; �t �o�n �e�: �r �,� Sccrc·tr. ry of Citi Zl' l s t o PrcsL;rv e 

Ovcrtc•n P<1 r k , T1 c ., m.:my of t he pco:)J.c i·!ho c.t: t: c·ndc.:c\ t his public he.1d ng 

cl j J no t r c.:d .ly under s t n ncl i·Jha t n n cx1n· cs si,'JY Ha:, nnd cons e:q ucn t J.y d i.c.l 

28 not r ealize the dC' tdw ;1tnl effe c t i t viOuld have on Overton Park. 

Al t houp,h no �t�r �~ �n �s�c �r �i �p�t� of the: hc.:1ri nr; i·.'aB re:cot·ded , this airing 

o[ the Overton Park r oute Houlcl be: used l ater t o justify no t ho ld inE CJ. 

�~� 
�~�p�u�b�l�i�c� he.n i ns i n Joby of 1969. 29 

27c 1· 27 ampag 1.a , p . . 

28 
Mr s . Anona Stoner , Secret ar y , Citi zens t o Preserve Over t on Park, 

Inc. , t el ephone intervi ew, Sept ember 8 , 1970. 

29 
Henry K. Bu .kncr , Att orney , Tennessee St ate Highway Dcp.::1rtmen t , 

per son.1l i n t erviaH, Scp tcub0r 8 , 19/0. 

�~�-�- �-�- �- -4- �· �· �-�-�-�-�-�-�-�-�-�·�·�~�-�- �- �- �· �-
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CII /\.PTER IV 

I. I NTIWDUCTIO:r . 

This clt aptcr :l.s �c�o�n�c�c �1 �·�n�r�~�d� 'V:Jt h t he m<l j or devc:l oj:-:lcn ts, �:�!�.�s �~�;� �e�:�~�; �,� 

and �d �c�c�i�~�:�J �. �o�n� theori es nnd �~�; �t �r�~ �t �c�r�_�: �j� cs uU.li z ·cl by the actors i 1vol•;c: , ., 

t he case stuc y f rom 1961, through 1970. �D�u�r�i�n �~� this periocl , t he l oc;l tJC:1 

and clcsit;n of l - ItO throu h Overt on P<"<rk Has rc:::• tudied by l ocal , state, 

n Federal offi cial s . 1 Throughout this period, t he ci t izens ' eroup 

continued t heir efforts t o keep tl e interstate out of the park . 

II . THE PUSH FOR ALTEIL'lATIVE ROUTES 

J2o.£vv./IO �~�~� 
In January of 1964, Hrs . Ral ph vJ. Hanc1y,/\Chairoan of the Citizens 

Committ ee t o Preserve Overton Park, Hrot e Governor Clement asking f or a 

report on the alt ernativ e r out e study. "Govenwr Clement r efused to 

send it t o her and had an assistant, Billy Shoulders, Hrite and t ell her 

? 
it would not: be r cl eas8d."-

Mr s . Handy then wrote t o Senat or Albert Gore, and he obtained t he 

informati o1 from Rex Whi.tton, Federal HighHay Administrator. In his 

l etter, Hhitton said, " construction plans are being hel d up and the 

1 Based on �c�o�r�r�e�s�p �o�~�·�c�n�c �e� �b�c�t�~ �e�e�n� W. H. �\ �~ �1�i�t�e �,� Di rector , Bureau of 
Public Roads, �H�i�z�h�~ �. �y� Prog am Offic e, At lanta, Gn . , and John A. Swanson, 
Associat e Director, Bureau of �P�~�b�l�i�c� Roads, Ri8ht-of-Way and Locati on, 
WashinEton, D.C., January 15, 1970. 

2 
NeHs i t em in t he �~�! �e�!�2�?�_�!�:�_�~�~�- �P�r�c�_�_�:�;�_�~ �_�-�_ �S�_�c�i�n�:�~�_�t�:�.�,�0�I�.�.� (:!cnphis, Tennessee,), 

January t1 , 1964 . 
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ll ccnusc of Lil t, �p �L�'�r�~�u�n�s �l �v�c� prc1;enLaU on m:1d · by the cit izens' p,roup 

nt t he �F �c �b�r�u �~ �1 �r�y� l /1 mccl .inr, Hi ll! Br i d1·1cJl , the ncH ci ty counci l unani-

mously pn1..:scd a r esolutJ O il O il !-larch 5 opposi ng the r ou c of 1- 40 through 

t he pnrk. In <1 pc r 1..:oll a1 int ervj c'" Hit h s ver.nl council �m �c�r�:�~�b�c �r�s �,� they 

also j nd i c n t eel l h c:y l,'cr o concerned 1·1 i t h t he p.:l rl-: poli cy cs t ab U .s hcd by 

the �L �.�:�~�r�1�c� Duck admin is t rati on and th t si nce th y �v �l�t �~ �r�c� neH t o city p,overn-

mcnt , t hey 1-.'anccd t o �t �.�:�~�l�:�e� a fr esh �l �o�o �l �~� a t the previous s t udi es conduct ed 

35 
by tl1 e �h �i�z �h �,�l�v�.�:�~ �y� c .part ment . 

The r esol uti on passed by city council on M3rch 5 , 1968 , sta t ed t he 

[ ollc!\v ing : 

BE IT RESOLVED RY THE COU:;ciL OF TilE CITY OF HE:IPJJIS t hat the 
Department of Hi ghways of t he State of Tennessee, t he Bureau 
of Public Roiicls of t he Fc'eral Government , and all other proper 
authorities and agenc i es, be advised t hat the council of the 
City of Hcmphi s prefers t hat the �c �x�p �r �e�s�s�i�·�.�'�~ �Y� through Overton 
Park be not routed in it s pr esen t proposed location but t hat 
t he said pro er authoriti es sel ect another f easible r oute , Hith 
the provisjon t hat if no bett er r out e �c �~ �n� be ob t ained , the r out e 
using t he nor th perimet er of Overton Park and the sout h part of 
North Park11 Bou] e ar d be chosen. 

BE I T RESOLV[D t hat copi es o f this �r�e �s �o�l�u�~�i�o�n� be sent to t he sai d 
proper authotiti es in fo rr ri ng t hem of this decision. 

Pressure Haunts 

Following passage of t he r esolution oppos i ng the rout e through 

Overton Park , t he pressure began to mount. A �H�~ �.�.�.�:�:�'�>�_� Pr ess- Scimit ar 

editorial on Harch 6 condemned t he r esolution in t he follmving manner : 

351 ewis R. Donnel son , �J �a�~�e�s� L . Nett ers and Thomas A. Todd , 
Hemphis Ci ty Cou c i l �m�e �u �b�e�r�~ �,� personal i nterv ieH, Septe:-t1ber 9 , 1970 . 
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1. li e r eceives fro1:1 C:! ·y Council a resoltti on sayinr; 
there i 0 r\0 r ou t e other t h.:: n Overt on Park t,.lhich i s " feas ibJ e" 
and "pr udent " 

OR 

?. . li e r eceiv es f r om Cj ty Counc J. n r c::ol uUon �f �r�o  " �~� Cj ty 
Coundl �f �~�.�1 �y �: �f�n �r�;� .:mo ther s cc .fie r oute j s " f <:!S i ble" and �" �p �n�t �(�~�'� 

\·.' it h f .:1 c t :; 2 n cl f j £.: u r c s L o l> a c k . t . 
" Because of t ho. Ja\·7 t,.;hich Sc·na t or Jackson of �\ �· �.�T�< �~ �s�h�:�!�n�~�t�u�n� �r�~ �r�·� 

Rpprovcd as on nut>ncl!.lcnt t o the Tranr:port.::tion Jl.ct ," said J;r ; 
well , "l om not goj �n �~� t o m:1l:c .:-mot:L ,·: nove until Ci · y CouncU 
acts positively . If I do no t: get a positiv e r esoluti on , �w �~� 

H:!.l] usc f unds an::.l abl c , �n �~�1�· �:� �2�c�:�_�2�_�1 �.�:�_�~�_�r�_ �,� �£�'�:�:�.�~� �.�£�_�t �_ �b�_�~� __ �r�_ �J�:�:�_�c�:�>�j�_�e �c �t�~�' �1 �:�H�;� 
�(�! �~�~�n�- �p�- �h �a �~�s �-�j�~�s� --aci-t!Ccf ... ) - ----

The i mpact of this eclitodnl Has f elt al most i mmedia t ely . 

Hoard of Directors of t he Downtown Associ ation unanimously passed · 

l uti on requesting t he city council t o r escind it s M.:1rch 5 �r �e�s�o�l�u �t�~ �·� 

�( �S�e�~� Appendix H. ) This r esolution along with a ni ght t elegram wnL 

t o each counci l mem.cr urging i mmediate support of t he approved r o 

through Overton Park. Subsequently , the coL neil members cont:actc .. 

Federal Highway Admin i s trator , ancl he agreed to eet with them �a �~� • 

discuss t he matter. 

met 

On Apr i l 3, 1968 , Federal . Hi ghway Administr at or Lowell Bri i· 

with t he Ne:.1phis City CounciJ in a closed �m�e�e �t�i�n �~�~� 
tiv es fr om t he highway depart ment , c ity councilmen , and pressmen 1: 

allm·.'ed entrance a t the meeting . 39 

38Editorial in the �~�h�j� 2 �P�r �e�s�s �-�~�i�m�i� tar (Hemp his , Tennes­
Harch 26 , 1968. 

39Briclwcll hnd �p �r �o�~�i�s�c�d� t he ci ti zens ' gr oup that a recor i : 
the rnecU �n�~� 1:oulcl be n,i",c\e e.nJ t hc.t he: l·nuld send them a copy. li e. 
t his r esponsibility was l eft up to �M�e�~�p�h�i�s� ci t y official s and f o: 
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I n this mcctJ11g �~�[�r �.� Bridl·lc]] used maps and sket ches to 
explain the effects of alj rn•M·nts north of the p<lrk , south of 
the park , .:lJ onr. the north cdzc of the park, and th e orit;ina l 
] ocat .i on �t�h �n�~ �u �1�_�; �h� the park proposed by the T nncssce ll ighHay 
Departtacnt . 11 0 

In t cst:Hyinf; Lcf or c a Congressional Com:ni.ttcc aLout t he f.pril 3 

mcct:i n �~� Hilh the �l�-�l �c �:�1�t�p �l �d �~�:� City Council , Fecleral Highi·Jay i\d r:lini s trator 

Lowell K. Bridwel l said : 

He v ent t o tl1 c City Council of �~ �· �[ �c�m �p�h �: �i� s and t-IC sai , Yes , 
there are �a�l�t�e�r�n�~�!�U�v �c�s �.� \·! c l.:on ' t cv n [; Jvc you any :i nfontation 
on 1nat t he .:tlternativcs cost in o] Jai:s bcc ;:n.to;e \·:c don ' t Vl ant 
t hat t o be a fact or :in your �r�c�c�~ �n�m�e �n�d�a�t �i �o �n� of which Jin c to 
choose. Rat her , we woul d like you t o fo cus upon the conflict­
i ng set of cOI;ununity values rha l arc inherent in t his kind of 
a s :itua t:i on . 

He t old t hem ths t a h igh1·:ay coul d be built through the i.1r ea 
on almost a:-ty conceivable l ine: tha t t bcy could pick , tha t engi-­
nacringJy i t was feasi bl e , that we r efused to Give t hem any 
i nforrr8t ion as t o cost , tl e primar y r eason being that �~�e �m�p�h�i �s� 

was not involved i n the cos t of it one way or t he other, but 
r ather to conccntr C\ t e upon the conflict in[; , set of con·,muni t y 
v a lues t hat H e re :i nheren t in each one of t he a lt ernati vcs . 11 1 

t.j);l\ 
Foll oHi ng this meeti ng on April �~�t�h�e� c ity ·council passed the 

70 

�j�~�~�~� 
�~�s �· �J� 

�~� �~� f oll 01ving resolution concerning the Overton Park r oute : 

1 

Whereas, as a r esult of the Resolution t he Council passed 
March 5, 1968 , representatives of the Federal gover nment and 
t he Depar t me:1t of ll igh,,·ays of the State of Tennessee have fu r­
nished t he Council Hi th considerable information and dat a to 

strange r eason t he recorder did not record . 
in t his controversy YJ e n a r ecording device 
being at the public heat·ing in 1'%4.-.. 19(oCj, 

This mark ed the �~ �t�i �m�e� 
h2.d fed led , t he I:tr-s-t t ime 

�~� 

40statement made in corn:•s o:1dence bet>·Jeen H . H . Hhi te, Dir ect or , 
Bureau of Public Roads , l lighway Progr am, At lanta, Georg:ia, and John A. 
Swanson, Associate Director, Buroau of Public Roads, Ri ght-of- Hay and 
Location, Washing t on , D. C., J anuary 15 , 1970. 

lll 
LoHell K . Br i ch.'ell , fCc' �t�_ �~ �-�-�~�:�~�.�:�:�_�y �_� before Sen.?. te Cos_:r.i t t ee on �~ �~�-�- �1� ic 

Horks , 90th Co:1.:;ress, lst �~�n�d� 2nd Session, P;Ht 2 �( �\�.�' �:�!�s�h�i�n�6�~�o�n �:� Govet·:ment 
Pr inting Office , 1969) , p . 478. 
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dccisi on-mnkJn3 process, �b �c�c�a�u�~�e� �a�~�r�c�c�m�c�n�t� by city officials i s often 

�d �U �c�:�-�~�1� to t he intercity frt ·cl·l<lY Jocation. 3 

93 

The :l mpact of loc<\l po]i.ticn] dec .s:l ons �r �c �l�c�v�.�:�~�n�t� to the location 

of i nterst ate hi1Jli·7:1Y :I n urban tlrc<ts arc ::;cncraJ ly r,1ini ual i n relation 

t o t he hiGhw2y �d�c �1 �n �~�t �~�c �n�t �' �s� decision. The Lnt cna .c �o�~�i�t�i�o� in which 

loc;.' l of fici<l l s J ind �t �h�c �: �n�~ �:�P�l�v�c�s� r cc;ult s from their pos:f t ion in the over-

all decision process. 

Gcner<t]l y , political decisions arc based on smal l cha.ccs at the 

�m�a�r�~�i�n� �b �c�c�a�u�~�c� politicians cannot gauge the effect s of �l�o�n�g �-�r�~ �t�1 �g�c� rcvo-

lut ionary t':cision- mednz. This ccse stutly points out that the �a�~ �p�r�o�v�c�.�l� 

of t c I-40 l ocation i n 1955 by the BoP.rd of CormD i s::doncrs Has an in::: re-

mental political decision. The politici .ans coul not envi son that some 

15 years later the construction of this �f�r �e �c�~�a�y� Houl be ti ed up in 

Feder al court as a result of t heir initial low l evel of �u �, �d �e�r�s�t�a �n�d�i�n�~� . 

The most cri tical ceci sion �m�~�d�e� by the poli ti ci anD (cit y councl ) 

occurred aft r he April 3 , 196 meeting with Federa Highway 'Ti in i s-

trator Bridwell, when t hey passed the r esolution approving the locati on 

of I-40 t hrough Overton Park . 

City counci l ' s appr oval was indeed an i ncrement al political 

deci sion because i t was characterized by a ver y l ow l evel of underst and-

ing . Council members based t h ir decision only on the factG pr esent ed 

3rhe agreement to an intercity fr eeway l ocation is not l egally 
r equired but i s ge:1cr.:1lly consider ed to be politically expedient . The 
statP., through its po\·:er of e01incnt do;:win, may construcc higl ;-::1y facili­
t ies vlith out the ap?ro\·al of city officials . See Tennessee Code "l..nJ;o­
t at ed Secti on S!, -2002. f3u.::r· �~� �~� �~� (J-e �~�(�;�j�-�-�&�v�'� 

�~�)�~�~�r�l�~�~�~� 
�~ �- ' 
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pr occccl:l 110 fu rt her on the p;-opocccl SC:)3Incnt of t he hit_:k·7ay �t�h�r �o�u�~�h� Over on 
r ark. 2 

The Di s t rict Court f;r;mtcd dcfcndan s ' moUon f or �s�u�i �~�! �. �: �n�y� judp,ncnt. 
309 F. Supp. J l 89 ( \·! . lJ . Te11n. 1970) . The: pla:lr.Liffs appealed. \·.'c �a�f�f�:�l�r�r �~ �.� 

Overton l'.1rk 1 s a 3ft?. <Jere , r.1un:l c .l ) ;t] J y mmed �p�.�:�~�r�k� j n mJ cl to• . .;n 

Hemph:b �u �s�e�~� f or a zoo, 9-hcJ] e golf course: .:mel o hc··c rcc cat:lon.:!l purposes . 
The �p �r�o�p�o�~�; �l �:�c�l� �~�;�e�c�U�O�I�~� of the :lnten; ·;-tt c• �h�.�i�.�~�;�h�\�·�l�a�y� �c�:�~� ·c·I rls it An C'<l '. L and 
west direcUon throur;h t h l': trk over the prc·sen ·J.y cx:lsU:16 pavc·C:, non­
access h:i.[ l t\·:ay usee! l>y clic :;c·l !.>uses \·.'hJch is approxji:Jate:J.y 1, , 800 feet jn 

-;7 l cngt·h . The: c·:d;; L.in=; hi [; hi::ly i.'; 1.0 t o 50 feet \·lid . 'Jhe: pro o<:c:d intcr­
st:Hc' ,.; jJl consh :t of s:i.x l <lnc:.:-·· thr cc: n mn i n0 i n each dir(oction , sc a­
r at ed by a lll crlii:n 1:t.dp a pro:drna vly It(! fC' e: t Hi de. The Jn �c�n �: �t �~�!�t�n� ri (jh­
of- \·:ny ,.;J.J.l vary frt 1:11 appro:-:.i ::1;1tc·ly ?.:JO [(: c: t j n v7icl th t o .:::ppro:·:ir.J.·.t:cly lt50 
feet j_u \·.•icl th, ancl \·d ll. rcc;uin· Llw �u �~ �:�e�:� of <tppro:-:j;,ntc.ly 26 acres of he 
l' nrk . The p1:oposul dcs:it:;n r cqujrcs t hi!t ,, l .:trgc port ion of �t �h �~� hj ;: h· .. ' "' J 
be �c�l �e�p �r �e�s�~ �;� d sufficiently t o rcr:wvc tl.<!ff:ic: frot;·, the: s [;ht of usc.: r s of 
the l' ill·k , �h �O�\�·�J�C�V�L �~ �r �,� five or sh: f ct of fil l · .. Jill Le: r cqujrcd Hhc r c a 
creek r uns 2cross the ri ght- of-Hay. A 1200 f oot <1cc.e:ss raup Hill be 
J oc.a L eel \vi t h:i n t he e<"' tern end of the: �p �~�t�r�k �.� 

BccDuse Lh:i.s case i s on «ppc<:.l fro1n a sur.:Jn<}r y juclgr:wnt , t hr only 
question is \·.'hc t:l! Pr t hcrt:! U.'l! lains <1 semdnc iSSUC OVE:l' any mat ·j_c:J. fact 
in cl:i spu·c. AppcJJ.auts cn·euc that t her e ar c �s�e �v �C�'�r�.�:�:�~ �l� �m�a�u�~�l�'�i�.�n �l� f Dcts \·.'hich 
are p,c01ui.ncly disputed. They conte d t1a l it i s d isputed \·i cthe:-r the 
Secretary m2clc the clet.err:lin;ttions r equir ed by l aH hcfore: aut!tori;dng t he 
r elease of federal f uncls . 3 AppeJJants &lso <t r gue t hat a r:linistrativc . 
procedurEs Here not �f�o�l �J �. �o�~ �c �c� because of faJ!ure t o include in r hc oticc, 
of a publ :ic hearing any provision for the Stl bmission of Hri t t cn statements. 

v!hcn cor,s:ic1.ering a rtwtion for sum:n::ry j udp,mcnt a court i s requir ed 
t o " construe t he evidence in its r.wst f e.vorabl e li ght in favor of the 
party opposing the moti on ar.. agains t t he movant . Further , the papers 
support ing t. le. ov2nt arc c} usely �~�, �c�n�l�t�:�i�n�j�z�c�d �,� Hhcreas t he opponent ' s 
are i ndulgently �t �n�~�.�J�t�e�d �,�"� Bohn AJ.ur'1int:m & Brass Corp . v , Storm King 
Corp . , 303 F. 2d Lf25 , lt27 ( 6th Cir . 1962). If , aft er ho.vine done that , 
the court is able to say t here is no genuine i s.sue as t o any material 
f act , �s�u �m�~�a�r�y� �j�u�c �r �~ �e �n�r� is appropriate. 

Ai.thoug,. a court rnusl l>e hesit ant to gr2.nt sun.nary juclgocr t , cases 
chall enging �<�t�d�!�~�i�n�i�s�t�r�a�t�i�v�e� c.ction arc r ipc.: for sum::1ary �j�u �d�g�:�:�~�e� . t, See, 

·e.g . , Todaro v . Pederson, 250 F . Supp . 612, 613 (N. D. Ohio 1961) , affm ' d 
305 F . 2d 377 ( 6th Cir . ) , cert. denied 371 U. S. 891 (1962) . n .ike civi l 
actions originating in t he District Court, liti gant s challcngins ad!:lin is-
t r ativ c acti on are not ent i tl ed to ace novo hearing . See , e . g . , Dr edge 
Corp. v . Penny, 388 r . 2d 456, 462 (9tn Cir . 196ft ) . Rather, in such ca.::cs 
t he court 1 u.:: t �d�e�t�e�r�:�:�~�i�n�e� vlhC' ther t he 2.d:11inist rator' s decision •·las orbi-
t rary and capricious . 5 U. S. C. "706(:2)(!\) . 4 

l n addition to t !. C narro1-1 scope of rcvi e;-1 of adoinistrative act i on , 
plaintiffs arc faced Hith the adcli · ionaJ. burden of �o�v �e�r�c�o�~�i�n�g� a �p �r�c�s�u�~�p�-

ti on of r egularity �a�f�f�o�~�d �e �c� t he acts of an a nin:istrator . Sec �C�o�l�~� erg 
v . Truck Drivers Loci.! l Union ;\o . 299, 293 F. 2c! 807, 812 (6th Cir . ) , ccrt . 
denied 368 U. S, 938 (1951) ; XoJ2.n v . J:.ltocl;: s , 251 F. Supp. 534, 587 
(S.D. Ohio 1%5) , affr.t ' d 383 U. S. 10!! (l 966) . The prcsu:.Jpt:i o:l of 
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Appc J l <!nU; C>Jllr·nd t �h�;�~�t� the SC'cret,n; merely dc:lc-z.:.-;.tccl �h�l �~� duty t o the 
Hcmph js Ci t y Councjl h; �~�1�l�l�o�'�.�:�i�n�g� jt co che>o<-;e t hr route:. 

In ur opjnion, Lhc LcsL:iJ.:nny o f �~�~�r�.� J\richvel l. Js fur ther f!Videncc 
t ha t: the Sc-c r t•t a r y c.cJ:: pUccl HJ t:h ·he s L.:ltute . The lc;:; '.s]aUvc �h�i �~ �t�o�r�y� 

of t hP s t a t·ure u.:ll:l' :; j t: c J car �t�h �.�:�~�t� l ocal preferences are t o be con:: i.dcred: 

Tid r: <lr.H.:nd ::·,c nt of holh r J t·vzm t sect ions o[ J \·.' j s inu:ndcd t o 
ma :c it: �u�J �v�:�!�i �. �s�r�<�~ �L �d�h�J�y� c ] ;n Lh,1.t nc :Lt:h c1· Sl!C. l ' on con:::tilutc:s a 
mi1 nda t ory prolu n ri un ar,<1 i n:.L the use: of the PnumL:rat. ·d J ands, 
Lut r <l t hc·r , j s a clJ scr . t ion:1ry aut or i y \·lhici t 1:1 s· be us ·d \·Jjth 
bo t. h �\ �· �d �. �~ �;�c �l� o:n and r c;1so n. Th c Cont; r c.s s docs not bC' 1 j eve, [ o r 
cxa:npl c , that su scanti al numbers of. people should },c r c . ui r ccl 
t o Itiov c :i n order t o prcser e t hese l '"ncls , or t h2t �c�] �e�~�:�r �J�y� c .un­
ciated l ocal �p�r �c�f�c�n�~�n�c�e�s� .:,holl] cl be overrule on the basis of 
t hi s au thority . J9CJ8 U . S. Code Cong, & Adr:L Nc\·IS at 3538, 

Appo.J l ants content tlw t. tlt c Seer cary cli.d not dc t er uinc that: the 
approved pl an included " all possJ.ble planninz; to n:i i1,1izc h<, r r:l " t u t he 
Park. AppelJ.anr..s arp1e Lhat Lhere are at 1ce1.s t t Jn·ee dcsi;:; 1s uhic.h arc 
possihJ c and Hhi ch vJOuld Llini m:i ze he1rm t o �t �h �E�"�~� perk: a J,orcd t unnel, a 
cut: <:nd cov er tunnel or a h igh'\·c<t depressed belo\·1 the ground 1 vel. 

The aff i davi c of Mr . Swick mentions all of t hese possibilitjes 
and t he r easons for rejec ting them. It is tmnecessary t o go in t o c];_,Lor-
a t e det ail. HoHever , it is �b �a�s�:�i�.�c�<�~ �l�l�y� undisputed tha t ins tead of t he estj ­
mated $3 . 5 mjl J.ion cos t of the present. design, a cut and cover Lu nnc . 
wouJd cost pproximately $41. 5 million nd a bored t unnel over $10Q D.i l­
li on. Whil e not control ling on �~ �~�e �t�h �e �r� t hese ccsicns arc �p�o�~�s�i�b�J�c �,� cos t 
i s ccrt <1inly a leg:i.tiuate consideration. Mr . Swick ' s affidavit a lso 
attests tha · not only v;ould ther e 1Je a huge price �d�i�f�f �e �r �c�:�-�~�t�i�.�-�: �1 �,� bu:: r:-,c 
benefits t o be gainod 1wuld be minimal. The Park ' s v e:?,ct:ati on •.:oul:.! no t 
be preserved; t here \·:ould be �:�:�~�J�. �r� pollution problens at t he t ul1i cl Vl' nts; 
there Hou l d be adcj.t io al traf f ic haz rds ; and r here wou] d be �~�~�r�i �o �u �s� 

d r ainage problems caus d by depressing the road beneath the levc. of a 
creek t hat r uns across the proposed right-of-way. 

The affl.d vH !'lakes H c l ear t hat the Secr etary \·.' <:S fulJ :: a·,;,, r e 
of t he alternative cles ig r s and chose: t he one no\·/ in eff ,'ct . Ol z,L"r �~ �:�- �. �:�:�n� 

appellants ' be ld assertion t hat the Secretary eli n t �H�;�:�, �~�:�c� sue:, :: i �~ �: �:�d �­
i ng , t he evidence points o the f c.ct that the Secrct-::Jr-y did �d�d�c�:�r�: �- �.�: �:�J �~� 
t hat the proposed design include " all possible �p�l�<�:�!�n�n�j�n�~� t o ::.3:1:· �; �. �: �,�~� 

harm" to t he Park. By i ncroducing aff i davi t s cendir: [; t c s:.c·.: ,, ; �>�~�:�·�:�~�;�. �t�:�> �: �c� 

des j gns, appellant.s really r aise the issue of ,,·bcthcr �~�· �: �, �e�: �: �·�e� is:: 1:L. .;::.:-.c: 
d i spute t h.:1 t the Secretary' s decc rmination \·12.5 ar bi tr ,: r y <.::d c .. �; �:�: �:�:�: �:�~ �· �,�; �.� 

\oihet her t he Secretary' s determination th<1 t t he pro• �o�s �c �~� ?1.::1 i: ·.:: 2·. �:�. �~ �c�i� 
" all possible planning t o 1ninimjz e htJrm " t o t he Pt:rk d( : ·· : ... :s c<. ,.:. : :• : -­
pret ation of the \·.'Ot.·d " possible. " It Hou le! be u:nc·.:: J:i :,: i c '- '-' �~� ·:· :··. L 
Secr et ary must 2.pp:: ov c any possi Je plJ.n no r:w t rcr �\ �· �:�: �~�; �:�~� �: �: �.�~� L::. : ;,: __ .. :' ...... �~� ... engineeri ng problf·!:Js cor.:n.:Hed to ,,,hat ev er unnir:.JJ r; .::r..... . · ' 
mus t be i nte1·preted \·d. t hin the bounds of �\ �· �l�i �s�d�o�:�:�~� c.nd r e,>:.t'l : .. c: :. :.· 
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Cottinghar.1, Phoebe. �H �e�~�:�- �u�r �c�m�e �n�t� of .on- User Benefits in FrceHay Plan­
�n�i�~�.� U. S. Dep:Htment of Cor..r,1Crce Econo:olic Report !\o . '•42-252. 
Berkel ey: University of �C�~�l�i �f�o�r�n�i�a �,� October 1966. 

Crumlish, Joseph D. Notes on- t he State- of- the Art of Benefit-Cost 
�A�n �a�~�l�_�s�i�s� �~�R �e �l �a �t �e�d� t; �T�r�a�~ �o �r�t�a�t�f �o�;�- �_�? �~ �t �c�o�s �.� NBS Technical �~�o�t�e� 
No. 294. Hashing t on: Govern ... ent Pl."inting Off ic e, �~�o�v�e �m�b�e�r� 1, 1966, 

Public LaH 8l• - 627, 84th Congress, 1956, Section 116(C). ------
Public LaH 89-574. 89th Congress, Sep'-;:mber 13, 1966, Section 3155. ------
Public tmv 90-!. 95 . 90th Congress, 1968, Section 1653(F). ---- --

Public La\v 90-!! 95 . 90th Congr ess , August 23, 1968, Section 3418. ----,-- --
U. S. Department of Cor.'.merce, Bureau of Pubiic Roads. �F�e�d �e�~�?�l�.� LaHs, 

�~�u�l�a�t�i�o �n �~ �,� and Other Ha.terials Rel?.ting to �H�i �g �h�~ �· �:�a�~ �.� Hashington: 
Government Printi ng Office , 1960. 

D. I NTERVIEHS 

Barnes, George. Project Director, Buchart-Horn Consulting Engineers. 
Personal interview, Septer.1ber 9, 1970. 

Buckner, Henry K. Attorney, Tennessee Highway �D�~�p�a�r�t�m�e�n�t�.� Personal 
intervieH, September 8, 1970. 

Donnelson, Lmvis R., James L. Netters, and Thomas A. Todd. l-femphis City 
Council members. Personal intervie\'' , September 9, 1970. 

Lewis, Hal. Executive Director, �~ �f �e�m�p �h�i�s� Park Commission. Personal 
interview, September 9, 1970. 

Pollard, Wi lli am S. Vice President, Harl and Bartholomew and Associates. 
Personal intervie\·.' , January 30, 1970. 

Pre\.titt, Thomas R. Attorney, Hemphis, Tennessee. Personal intervie-..: , 
January 30, 1970. 

�R�a�g�~�d �a�l�e �,� Frank. President of l-femphis Transit Authority. Telephone 
interview, Septer.1ber 10, 1970. �~� 

Stoner, Mrs. Anona. Secretary, Citi zens to Preserve Overton Park , Inc. 
Telephone intervieH, Septenber 8, 1970. 

Wil kinson, Robert . Di rector of Planning, Hemphis-Shelby County �P�l�a �~�~�i �~ �3� 
Commission. Persono. l intervie\.t, September 9, 1970. 
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E. UNPUBLISHED �W�~ �T �E �R �I�A�L� 

Bat es, Her'bcrt . " Interstate t10," address at Tennessee Stale !I Jgh\.,;oy 
Department ' s public �h �c�a �r �j�n �~� conrl uct cd at the Hemphis , Shelby County, 
Tennessee Courthouse, Harch 14, 1961. 

Flannery, Thomas A., United States ,\ttorncy , " Citi z ns to Preserve Over­
ton P<li:k , I nc., et al. v. John A. Vo lpe, Ci vil Aclion No . 3396-69 , " 
Memorandum of Points and �A�u�t�h�o�r�i�i�i�e�~� in support o( mot i on to dismiss 
in opposit ion to plaintif f s ' motion for a preli mi nary injunct ion 
fil ed in U. S. District Court, District of Columbi a . 

Ford, Hubert James. "Interst ate 40 Through North Nashville , Tennessee, 
A Case Study of Locati.on De:ci sion Naking . " Unpubli shed !-fast er ' s 
thesis, The University of Tennessee, Knoxvi l l e, 1970. 

Hanover , J. Al an, At torney, "Citizens to Preserve Overt on Park, Inc. , 
et al. v. John Volp e and Charl es E. Speight , Civil Action Nos. 20, 344 
and 20,3!•5 ," Brief for Appellee Charles E. Speight file d in U. S. 
Sixth Circui t Court of Appeals, Cincinnati, Ohi o. 

Iddi ns, R. L. , Assist ant Design Engineer, Tennessee State Highway Depart­
ment. " Int erst ate 40," address at Tennessee Stat.: HighHay Department' s 
public hearing conducted at the Memphis, Shelby Count y , Tennessee 
courthouse, May 19, 1969. 

O'Donniley, Ronald D. "A Case Study of Metropolit an Nashvi lle and David­
son Count y . • • The Decision-Making Process in Sel ecting a Model 
Cities Neighborhood. Unpublished Has t er ' s t hesis, The University of 
Tennessee, Knoxville, 1969. 

Overton, Hrs . Hatkins. " Int erstate 40," address at Tennessee State 
Hi ghway Department' s public heari ng conducted at the Memphis, Shel by 
County, Tennessee courthouse, March 14, 1961. 

Pollard, Wil li am s., Vice President of Harl and BartholomeH and Associates . 
"Interstat e 40," address at Tennessee Stat e Hi gh1vay Depar tment' s 
public hearing conducted at t he Memphis, Shelby County, Tennessee 
cour t house, March 14, 1961. 

Tennessee State High1,•ay Depart ment. "Design Study Repor t on Project 
No. I- 40-1(90)3," June 18, 1969. 
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et al. v. John A. Volpe and Charles E. Speight , Civil Action Nos. 
20,344 and 20, 345," Bri ef for Ap pellant s filed in U. S. Sixth Ci rcuit 
Court of Appeals, Cinci nnati, Ohio . 
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"Citizens to Preserve Overton Park, Inc., William Dupree, Sr., 
and Sunshine K. Snyder v. John A. Volpe, Civil Action No . 3396--69," 
Brief of Appellants filed in U. S. District Court , District of 
Columbia. 

F.- OTHER 

Commercial f'\ppeRl (Nerc1phis, Ten.1essee), September 19, 1955-0ctober 1970. 

"Interstate HighHay Hap," Hap prepared for Tennessee Department of 
HighHays. NeH York: Rand McNally & Co., February 1970. 

Hemphis Press-Scimit ar (Hemphis, Tennessee), September �1�9�5�5�-�0�c�t�o�b �~ �r� 1970. 

Nashville Jennessean (Nashville, Tennessee), January 24, 1970. 

Public hearing conducted at the Memphis, Shelby County , Tennessee court­
house by the Tennessee State Higlmay Department, Harch 14, 1961. 

Public hearing conducted at the Memphis, Shelby County, Tennessee court­
house by the Tennessee State Highway Department, May 19, 1969. 
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