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s .l 
'SAFEGUARDING .AME.RICA'S LAND-MARKS . I 

NAT 1-Q N A L T R f/ S T FOR HI~ T 0 R /~- PRES E R ~ ~:~ ~? N IN THE UN! TED . STATES _ _ , 

~§p,~·cial · I~.~u.e~Gove!IJmen~w~n~. Prese~~ati~nj 
~, - . ~-u.P~.e~Et~P~!'1 ;~~9-!~~-r~7~ev~ew 1 

l 
- · Arlo l Smilh 

The giraffe in the Overton Parle zoo a-ppears unaware that the right1>f-way for the planned 
Interstate expressway comes right up to the fence in the foreground . · : .. · . 

"--· Of_· ,~·ov&r_to:n · -p·ru:l<~"-~ Exp·ressway ·! 
·: ' , · . ·. 

nwai MADJ!EX . • 4 

.•. f ( Se~ also ''Tht Highway]JJ.~~tfnllMf: "pa,{~ 9. ) , , ,• 

_ Just one day~~ a bomQ ~as exploded inside _th.e u .. s. ~ito!, t~e_"Supteri),~~~ou~ 
of the United States lit a match under all thO$C" mv.oTved wrth plannrr\g the _n.arlon s 
maze of highways. On March 2 the Court~aalg,jmously ordered a ~view_ of ~he deci-

-· sion approving federal funds fQr a si~-tane interState_ e~~~.Y through llle hurt of 
Overton Park in Me~his, Tei)I1. Tht_s reprcsen~ a srgmftcanr-ho'itever temporary ­
victory for the preservation of OVerton Park. and possibly a broade:r one for the cause 
of con5ervatien nationwide. · · · 

· '· . ~ Park Protection Paramount 
oniy in th~ m()S( unusual sitmitions. str~d t~ Co~rt, is parkland ~0 be t~ken for 

This decision marks the first rime the 
high court has interpreted the e_nviron- . 
mental provisions of the two maJOr fed-
eral highway statutes. . . 

The Supreme Court drrected . the 
Federal District Court in MemphLS to 
conduct "a substantial inquiry" to 
determine whether the two Transpor­
tation Secretaries involved in the case 
had acted within the scope of their 
authority under the law. or wheth~ 
their decision had been "arbi_rrary. apn• 
cious an abuse of discretion. or other­
wise ~ot in accordance with the law.·· 
.. This decision ~ those of the 
District Court and the Court _of Appeals 
: See. Supreme Court Orders. page 9. col. 1 _ 

' · 

--· 7- -----,- ·--:: ~.:.:;----~-- - - -- · construcnon of federally arded hrghways. 
,., .. -.. ··· -- ·-- -· - -----·-...;_·-· --· -· ··· •"·- ~- ·· ~--~ <-- .-~~·~ 

~ - ---·---- -- ---·--- ' ,, --.·- - ,.. ____ __ , 
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. - ~~- ! , 
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1971 

supreme:cm.irrbr.det~ ·ot-ert~h Piti<k1Inqtiir,y;.1:r 
. 1 _ .. ., 't • • - , ., -.. _···. 11\'t\ l· ·· . .. . ,~: .. . ::· -· · : F · :··· ··_ - ~ : ·.. .. ~--~;·.:~, "4 •• : ,,~ •• ;, ___ 'i:' < ,' 

;r;~ Continu~d from page 1 .'· . : .. higti¥r ls , ~uilt_oq parkla?d ~one wi.n •. _ :.~ ~;>robing •. in:depdi ~ev~ew .. ~: ~his 'doe~. , 
r . · · ·· , . . . • ' -. . ''" have. to leave h1s home or-g•ve uR his .:' not requll'e remand!n~ ; the.,case ~~o,,,t}l_e ': 

whlc~_.held t~at affidavits _subi'J\rtted at · · busi~s. ·Such : factors are, c~mmon to' S«~ary. said the Court~ btl~ : Vllien·. the'!;. 
the, ~•IJ)e of rna~ were sufficient toev~lu: substantially aU highwaY. construction: .· • District Court conducts_ . its rev~~w, .. it , 

:;_·~,-~ ' adte . ~he p_roprhlety bof ~he . Sec(, . • retarm' 'o·~ . ... ,~~ -: ·;( Cong-ress, iniended' the~ ,nay require the offici~$ involv~ to give' '~ 
.·. , ects1ons 1" t e a sence . 0 · · .... ,:. ·: factors ~oJ~ ·on ~n equal footing with testimony , explainins, ,their_ ae_rio~>or' .. 

;;-,.,·:: com~lete record. · . . _, ';:;-· ~~tiOn of .. pjrkland _ t~re would .. ~uire the :'_Secreury. to, ·,make _ formal 
~~- _It 1s expecte_d that_rhe Dtstract CourJ ; ,;,,,baVe>~n ··~0 n~d for the ~tutes; . : .;'.: : find!ngs . . , <· · :. >.:' . · · ; .}.~</ .. ' .•. 
f• . . w1_1J conduct 1ts revtew no later than:·'·::· . , ·, 'Notto be Lost' ·-;: , '• 1! . . :: ~No Fln1er Raised'.' ·: ":} ' . .:- : ··;, 
·.,, mld•sum~er. . . . · · . .'' :. : ,;But tt,e ve..Y. existence of the star~ · , · In a separate opiniOn, Justl~ Blaclc:;· . · 
·.·-.. The~ su1t agamst the present Tr,ans· ·: utcs,··· tm~hasi~d the C<)~rt, ' ' indiatd · ·. joined_ by Justice Dlcnnll~l, i~1iated tiut_ · . 
f portauon Sec~_rary. John A. Volpe, ~ . :··: that · prot«tiori _of parklail4 • ~s to be_ , · he bellev~ the case sho?ld ~: sen., bac~ ; . 

brought by ~1t1zens to Preserve Ov~o~ . ·( ·given piram~~·im~ce. The · few .. to . .the Secretary_ for fa~lure · to compJy 
'-' · Park. the S1er~ Club and the Nauo~ ; · _ green-b.aveo,.· rfiaf'a:lublic . par~ ; were _ , , wnha.Co~gress1onal!y ~!npo~ _ duty. :: .· 

Audubon Society. Also named dunng : not ro pe . lo~t ool here; wtte ;~Jy·. L ~.' This record conta~ns not one ~d ~~; . 
~'•i . the litigation wu Alan_ S . . Boyd. t~~ ,;;::-· urius~fact~rs .~t in a: 'pamroll.{ ·: indicate diatthe ~a!y raised' ive\'~ -.;':· 
,, . first Sec~tary of Transporfatton. . · ' case or -'the 'cos( or .coirununity disrup~ .. _,· · 6ng~ tQ>comply Wlth tqe.co.mm~ut4pf•. 
: .. ( !he h1gh cou(t heard the~ on·~,. ' -- tion ~l!ltif'tg : from alternative rout~s ~ ·. :' CongresS," he said. , . : ·/ ·-:·;,i ;:,, ~; : t ,. · ~dited schedul~. ~fter; havmg pte· ·;·' ,, ~hect' e1Ctraprdinary' rriagnitucles. -If the · :· Justice · Black~un . ; ·i~sp~d - .• seJlllllt ·' 
"-' ., vio-~sly granted a stay agatnst ~nstruc- ~ ·statuteS ;ue~·to. ~ve ' an~· meaning/ the . ,_"opinion : ~on<:urring. • ..Vith ;: rhe., Cou!f's.:, 
, ' tiC?n (see !'N, January ~9]1). ; : ., .)!'Secretary cuinot apprQvelhe des~ction ... · decision: .. Justice ; DOl.lgl.u • .. a · nOt~,, 

' :-·• . ... . . I . ' - Gre~n H~ven : . . . . :;. ':of parklan<{.unl;.s he 'finds _that altema-,;.) · conservationist, t~kno pan in ·,~ 'Pr:t- . 
f~ .. ·' Overton Park 1s a· 342-~cre c1ty p~rk .. ·: tive route~ . pre;eitt ~nique , ·problems: :~: . ; ,_ ,sideratiotl ~ ~eosion of _the· ~iSe· ;. :: -~--~: 
~-i:i .,. '. n~ar ~he center of Memph1s. It con tams , .. :: . Petiti~h~rs io t~e _jl~ contended · th~t .. .. ·, : If the D•s,trtct Co~rt, ,aft~~ 1_ts. reV\ew, ~-; 
~·~ · ;azoo, a golf cour~, an outd~r _theater, ,: ''•the SecretarY . shoulsi have _ made pubh~ ... ~. upholds the appropnate~s,. ~(the; Sec~-' 
,¥~'"-· natur~ trails, a bndle path, ptcnlc areas . 'his findings and srlted .his reason for . retary's decision; Overton Pa~~·~· dete_r'· ~: 
-~-·~; and 170 acres of untouched forest. T~e ' ... allowing the t~igliway _ tQ be built'- through ·· . mined preservers say , ttle)""''wiU ._·reriew 
~ ~-i proposed high-~d el(pressway would . " the park:! .. . '. ' · ·: . . · ... · . · th~ir alread~ long battle in the!: \:~urts~ : ~-•. 
'L sever the NO from the rest of the park , · .. The Court held that , wh1l~ formal . The National Trust has· asa•st(<] .. m · 
{_,, and re<Juire the taking of 26 a.cres of .·: -findings were .,,~t require~ under the ~- thrs effort by ~warding iwo professioQ~I . 
: ~~ ·· 1and. · . ·.;applicable laWs, ' the Secre-tary's .actions · consultant ·servic~s grants to Citizens · t" : The route through 'the park was · are-not to be shielded "from a thorough, ,· •. to Preserve Overton Park. ·· .;,"'·. 
~ .. :. originall}' approved by the Bureau _of ·;' '- : . . . I • •• ' r. · .. '!' ·. ' ·. . . ,' ' '' .... ; . ; :'' .. ;>1 . ,· .. :,. 
f!,' r- :. Public Roads in 19,6. -. ... ,eis awa~inning photograph ·ahows 4he ,'pr~sently f«lrene aellln~ of Rainbow .Lake In ·. 
\ t : ~ • With the enactment of the Transpot- ·.Overton Jl.jrk, ... . ,.. < • ' • IIIUWllllocaopi)oiO 

·~ '- ration Act of 1966 and the Federal Aid 
1;_. . Highway Act of . l%R. howe~er, the · 

decision on the ~!location ot federal 
:.){· funds for the segment through . Oveiton -· 

~:· ::.·. Park' was held up until late 1969. Those 
acts declare tilit the Secretary of Trans­

• I, j ,' portation . may Opt jiUthorize. '.use of 
1·1\. federal funds to finance construction of 

highway~ through public · parks if'a 
. t " . "feasible and prudenr ·: alternate route . · 
-~"-' · exists. rf no such route is available, he 

may approve const~';lction only if there 
has been "all possible planning to 
'minimize harm" to tt.le park. 

'Explicft Bar'. 
· of' · ' ~ This language is a plain and ~xplicit_ . · 

bar to the use of federal funds for · 
construction of highways through parks · ·. 
-only the most unusual situations are 
exempted ... said the Court's decision, 

· which was written by Justice . Marshall. 
. z· .. lt is obvious." continued ' the deci- . 
sion: " that i"' most cases considerations 
of cost. directness of route and com- ' 

;;." · munity · disruption will indi~;:ate that 
parkland should be used f~ highway · ~ . 
construction wherever poss1ble. 

;: . '[T]here will al~ays be· a smaller outlay 
required from the public purse whe_n 
parkland is used since the publ1c 
already owns the land . ... And since 
peot& do not live or work in parks, if a 
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